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By Mr. SPERRY : Petition of citizens of New Haven, Conn.,
against conditions in the Kongo Free State—to the Committee on
Foreign Affairs.

Also, petition of New Haven Typographical Union, No. 47, for
the copyright bill with an. amendment—to the Committee on
Patents.

Also, petition of the Connecticut Editorial Association, against
increase of second-class postal rates—to the Committee on the
Post-Office and Post-Roeads.

Algo, petition of Lumber Dealers' Association of Connecticut,
for forest reserves in the White Mountains—to the Committee
on Agriculture,

Also, petition of Elm City Division, No. 317, Order of Railway
Conductors, for the sixteen-hour bill—to the Committee on In-
terstate and Foreign Commerce.

By Mr. TAWNEY: Paper to accompany Dbill for relief of
Milton Selby—to the Committee on Invalid Pensions.

SENATE.

Tuespay, February 12, 1907.

The Chaplain, Rev. Epwarp E. Hare, delivered the following
prayer :

Let us now praise famous men, leaders of the people by their
counsels, and by their understanding men of learning for the
people. J

Without such no city shall be inhabited. His memorial shall
not depart and his name shall live from generation to genera-
tion.

Nations shall declare his wisdom and the congregations shall
shoto forth his praise.

Let us pray. Be pleased to consecrate to-day to us, Father,
its memories, its lessons, its sacrifices for man and for Thee.
Not in vain that he lived for us, not in vain that he died for
us if we can follow in his footsteps, if we can carry out his
purpose, if we are willing to live and die for our country—with
charity toward all, with malice to none. Show us each and all
how we can bear our brothers’ burdens. Show us how to for-
get ourselves and to live for others, how State can help State
and nation ean help nation, that this may be Thy world, one
world of the living God, alive with Thy life and strong with
Thy strength.

Father, we turn back to the memory of such a life as this,
and not backward only. We look forward for this country,
that it may be that happy nation whose God is in the Lord;
that the children of this country may know what it is that they
have a country to live in, and that for that country they may be
willing to live and die. We ask it in Christ Jesus.

Our Father who art in heaven; hallowed by Thy name. Thy
kingdom come. Thy will be done on earth as it is done in
heaven. Give us this day our daily bread, and forgive us our
trespasses as we forgive those who trespass against us. Lead
us not into temptation, but deliver us from evil. For Thine is
the kingdom, and the power, and the glory forever and ever.
Amen.

The Secretary proceeded to read the Journal of yesterday's
proceedings, when, on request of Mr. GALLINGER, and by unani-
mous consent, the farther reading was dispensed with.

The VICE-PRESIDENT. The Journal stands approved.

RULES ARD REGULATIONS OF DEPARTMENT OF AGRICULTURE.

The VICE-PRESIDENT laid before the Senate a eommuni-
cation from the Secretary of Agriculture, transmitting, in re-
“sponse to a resolution of the 1st instant, a copy of all the rules
and regulations governing the Department of Agriculture in its
varions branches; which, with the accompanying papers, was
ordered to lie on the table.

RATLROAD STATISTICS.

The VICE-PRESIDENT laid before the Senate a communi-
cation from the Interstate Commerce Commission, transmitting,
in response to a resolution of the Sth instant, various original
papers, documents, and figures prepared by BMessrs. Hanks and
Harriman, referred to in the answer of the Interstate Com-
merce Commission, as shown in Senate Document No. 285, Fifty-
ninth Congress, second session. :

Mr. CULBERSON. If the communication is not lengthy, I
would be glad to have it read.

The communication was read, as follows:

INTERSTATE COMMERCE COMMISSION,
Washington, February 11, 1907.
To the President of the Senate.

GIn: The Interstate Commerce Commission has the honor to submlt
the following response to the resolution of the Senate adopted Feb-
\ronary 8, 1 » Which directs the Commission :

“Wo send to the Benate coples of the *varlous papers, documents,

and figures' which were prepared by Messrs. Hanks and Harriman,
and which are referred to in the answer of the Interstate Commerce
Commission to Senate resolution shown in Senate Document No. 2835,
this session.”

The material above referred to is deseribed by the following list of
exhibits, which was made out by Mr. Harriman at the time the papers
in guestion were turned over to the Commission :

Exhibit 1. General balance gheet. Standard arranged according to
gross earnings per mile.

Exliibit 2. General balance sheet.
one system.

Exhibit 3. Leased roads.

Exhibit 4. Finanelal classification general balanee sheet.

Treating all rallroads as put in

o Exhibit 5. Alphabetical list of operating railways. General informa-
on.

Exhibit 6. Classification of kind of railroad.

Exhibit 7. Tentative scheme for permanent numbering of railroads.

Exhiblt 8. List of operating railroads arranged according to gross
earnings per mile,

Exhibit 9. List of narrow-gauge roads.

Exhibit 10. Card index. List of operating roads arranged according
to gross earnings from operations per mile for the year 1906.

Exhibit 11. 1905 operating roads arranged alphabetically.

Exhibit 12. Card index. fst of time-card information.

Exhibit 13. Card index. List of time-card information.

Exhibit 14. Card index. List of time-card information.

Exhibit 15. Summary of the correspondence relative to switching and
terminal companies.

Exhibit 16. Time tables recelved by result of correspondence,

Exhibit 17. Letter file. Replies of switching and terminal companies.

Exhibit 18. Letter file. Reply to time-card circular,

Exhibits 19 and 20. Alphabetical card index of railroads from varl-

us Sources.

Exhibit 21. Maps. DLoeation of switching and terminal companies as
disclosed by ecorrespondence.

Exhibit 22. Card index. Terminal and switching companies.

In order that the Senate may be promptly furnished with the in-
formation called for by the resolution the origimal papers, documents,
and figures turned over to the Commission Messrs, Hanks and Harrl-
man are herewith transmitted, as it would be Impossible with our
resent clerical force to prepare coples during the present session of

'on s
Agl of which is respectfully submitted.
MarTiN A. Kxarp, Chairman.

Mr. CULBERSON. I move the communieation and exhibits

o

_be referred to the Committee on Interstate Commerce,

The motion was agreed to.

REPORT OF NATIONAL ACADEMY OF SCIENCES.

The VICE-PRESIDENT laid before the Senate the annual re-
port of the National Academy of Sciences for the year 1006;
which was ordered to be printed.

COMMITTEE SERVICE.

Mr. LoNse was, on his own motion, excused from further
service upon the Committee on Indian Affairs.

Mr. HALKE submitted the following resolution; which was
considered by unanimous consent, and agreed to:

Resolved, That Mr. SMIrTH be appointed to fill the vacancy in the
chairnmnshi{) of the Committee on the Examination and Disposition
of Documents.

Mr. HALE submitted the following resolution; which was
considered by unanimous consent, and agreed to:

Resolved, That Mr. HoPKINS be appointed to fill the vacancy in the
Committee on Enrolled Bills,

Mr. HALE submitted the following resolution; which was
considered by unanimous consent, and agreed to:

Resolved, That Mr. BEVERIDGE be appointed to fill the vacancy in
the Committee on the Examination an Isposition of Documents.

Mr. HALE submitted the following resolution; which was
congidered by unanimous consent, and agreed to:

Resolved, That Mr. CurTiS be appointed to fill the vacancy in the
Committee on Indian Affairs.

Mr. HALE submitted the following resolution; which was
considered by unanimous consent, and agreed to:

Resolved, That Mr. FurroN be appointed to flll the vacancy in the
Committes on Military Affairs, 00 . i

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr. W. J.
Browxing, its Chief Clerk, announced that the House had
passed the following bills:

8. 3608. An act to authorize the Washington, Spa Spring and
Gretta Railroad Company, of Prince George County, to extend
its street railway into the District of Columbia ; and

8.8065. An act to provide for the transfer to the State of
South Carolina of certain school funds for the use of free schools
in the parishes of St. Helena and St. Luke, in said State.

The message also announced that the House had passed the
éotlm;}ing bills; in which it requested the concurrence of the

enate :

H. R. 20067. An act to remove dirt, gravel, sand, and other ob-
structions from the paved sidewalks and alleys in the District
of Columbia, and for other purposes;

H. R. 21934. An act to provide for reports and registration of
all cases of tuberculosis in the District of Columbia, for free
examination of sputum in suspected cases, and for preventing
the spread of tuberculosis in said District;
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H. R. 23576. An act to provide for the extension of New IHamp-
shire avenue, in the District of Columbia, and for other pur-
poses ;

H. R. 24284, An act for the opening of Warren and Forty-
sixth streets NW., in the District of Columbia ;

H. I&. 24875. An act authorizing the extension of Forty-fifth
street NW.;

H. R. 24930. An aect prohibiting the distribution of circulars

and certain other advertising matter on private property within
the Distriet of Columbia, and for other purposes;
- H. R. 25475. An act to amend an act entitled *An act to regu-
late the practice of pharmacy and the sale of poisons in the Dis-
trict of Columbia, and for other purposes,” approved May T,
1906 ; and

H. R. 25482, An act to amend section 878 of the Code of Law
for the Distriet of Columbia.

ENROLLED BILLS SIGNED.

The message further announced that the Speaker of the
House had signed the following enrolled bills; and they were
thereupon signed by the Vice-President:

8. 6833. An act granting an increase of pension to Bettie May
Yose;

H. R. 8685. An act for the relief of Charles E. Danner & Co.;

H. R. 24109. An aect to authorize the Norfolk and Western
Railway Company to construct sundry bridges across the Tug
Fork of the Big Sandy River; and

H. R. 25123. An act providing for the construction of a bridge
across the Mississippi River. =

PETITIONS AND MEMORIALS.

The VICE-PRESIDENT presented a memorial of the Study
Class of the Abraham Lincoln Center, of Chicago, Ill., remon-
strating against any appropriation being made for the proposed
military display at the Jamestown Exposition; which was re-
ferred to the Select Committee on Industrial Expositions.

He also presented a memorial of the Commercial Club of
Lafayette, Ind., remonstrating against the enactment of legisla-
tion curtailing the mail service ; which was referred to the Com-
mittee on Post-Offices and Post-Roads,

Mr. FRYE presented a memorial of the War Veterans and
Sons’ Association, remonstrating against the enactment of leg-
islation abolishing the pension agencies throughout the country ;
which was referred to the Committee on Pensions.

He also presented petitions of sundry citizens of Searsmont,
South Durham, Island Falls, and Parkman, all in the State of
Maine, praying for the enactment of legislation to regulate the
interstate transportation of intoxieating liguors; which were
referred to the Committee on the Judiciary.

Mr. HANSBROUGH presented a petition of sundry citizens
of Stillwell, N. Dak. and a petition of sundry citizens of
North Dakota, praying for the adoption of certain amendments
to the present denatured-alcohol bill; which were referred to
the Committee on Finance. :

He also presented a petition of sundry citizens of Pembina,
N. Dak., praying for the enactment of legislation to regulate
the interstate transportation of intoxicating liquors; which was
referred to the Committee on the Judiciary.

Mr. CULLOM. I present resolutions adopted by a conven-
tion of the National Association of Postmasters, held in St.
Louis, Mo., October 3, 4, 5, 1906. The resolutions are not very
long, and as they set forth the reason for the reclassification
and greater compensation of post-office clerks, I ask that they
be printed in the Recorp, and referred to the Committee on
Post-Offices and Post-Roads.

There being no objection, the resolutions were referred to the
Committee on ‘Post-Offices and Post-Roads, and ordered to be
printed in the Recorp, as follows:

Resolutions Indorsing reclassification and greater compensation for

post-office c]erks.—AduFted by convention of the National Associa-
tion of I'ostmasters, held in 8t. Louis, Mo., October 3, 4, and 5, 1906.
Whereas the subject of a new classifieation of post-office clerks and
an inecrease of pay for them having been carefully and fuléy consid-
ered by the convention of first-class postmasters, held in St. Louls,
Mo., October 3, 4, 5, 1906, and it being established beyond a question
that because of the era of great prosperity and great demand in all
walks of life for competent and intelligent men In every branch of
service, trade, or traffic, wages for skilled labor having increased ma-
terially, the cost of living in all the cities where large post-offices are
maintained also greatly increased; and
Whereas the records of the PPost-Office Department show no increase
in some clerks’ salaries for many years st, and now show an aston-
ishing and alarming number of resignations of these Government em-
ployees during the past year or two, greatly In excess of any previous
years, giving ample proof that in order to obtain good, efficient, and
competent clerks in the service that some better inducement must be
held out to them in the matter of pay and classification, otherwise the
postal service will be still further seriously cr{?pled. to the great dam-
age of the business interests of this country: Now, therefore, be it
Resolved, That it Is the sense of this convention that a committee of
nine postmasters of the first class be appointed by the president of this

association, who, by and with the consent of the President of the
United States and the Postmaster-General, will appear before the Con-
gressional Committee on Post-Offices and Post-Roads, as soon as prac-
tieable, and present to said committee our most urgent request that
for the good of the service they take immediate necessary action of a
ﬁlia:smcatlon and a material increase in salaries of post-office clerks:

Further resolved, That in order that this committee shall be prepared
to ;iroper[y present the gquestion to the said Congressional Committee
on Post-Offices and Post-Roads, it is hereby requested that every first-
class postmaster in the United States immediately prepare a statement
giving number of geparations from the service In thelr respective st-
offices and the reason for same during the East fiseal year, .!'uli;'o 1,
1905, to June 30, 1906, and forward same to t
mittee as soon as possible,

1, Addie Vester, secretary of the National Association of Postmasters,
do hereby certify that the above and forezoing is a true and correct
copy from the records of the above and foregoing resolution, and in
witness whereof I have hereunto set my hand as said secrctary at the
city of St. Louis, Mo., this 5th day of October, 1906.

ADDIE VESTER, Secretary.

Mr. PLATT presented a memorial of the American Musical
Copyright League, of New York City, N. Y., remonstrating
against the passage of the so-called * Kittredge copyright bill; ”
which was ordered to lie on the table.

He also presented a petition of the congregation of the First
Presbyterian Church of Lyons, N. Y., praying for the enact-
ment of legislation to regulate the employment of child labor;
which was ordered to lie on the table.

He also presented a petition of the Clearing House Associa-
tion of Cleveland, Ohio, praying for the adoption of certain
amendments to the present national banking law ; which was re-
ferred to the Committee on Finance,

He also presented a memorial of the county board of direct-
ors of the Ancient Order of Hibernians of Erie County, N. Y.,
remonstrating against the enactment of legislation to further re-
strict immigration; which was referred to the Committee on
Tmmigration.

He also presented a petition of the United Master Butchers’
Association, of Troy, N. Y., praying for the enactment of legis-
lation requiring meat markets in the District of Columbia to be
closed on Sunday; which was referred to the Committee on the
Distriet of Columbia.

He also presented a petition of the congregation of the Bap-
tist Church of Fredonia, N. Y., and a petition of sundry eciti-
zens of Rush, N. Y., praying for the enactment of legislation to
regulate the interstate transportation of intoxicating liquors;
which were referred to the Committee on the Judiciary. i

He also presented petitions of sundry business firms of James-
town, Newburgh, and Falconer, all in the State of New York,
praying for the adoption of certain amendments to the present
denatured-alecohol law; which were referred to the Committee
on Finance.

Mr. DEPEW presented petitions of sundry citizens of Elli-
cottville, Pleasantville, Porter, Hermon, Groton, Burke, Ceres,
Rose, Millville, Bridgeport, New York, Port Byron, and North-
ville, all in the State of New York, praying for the enactment
of legislation to regulate the interstate transportation of intoxi-
cating liquors; which were referred to the Committee on the
Judiciary. o

Mr. McCUMBER presented a petition of sundry citizens of
Pembina, N. Dak., praying for the enactment of legislation to
regulate the interstate transportation of intoxicating liquors;
which was referred to the Committee on the Judiciary.

Mr. HEMENWAY presented a petition of the Spiegel Furni-
ture Company, of Shelbyville, Ind., praying for the adoption of
certain amendments to the present denatured-alcohol bill ; which
was referred to the Committee on Finance.

He also presented the petition of George H. Caldwell, of In-

e chairman of this com-

diana, praying for the enactment of legislation for the relief -

of Joseph V. Cunningham and other officers of the Philippine
volunteers ; which was referred to the Committee on Claims,

Mr. CRANE presented a petition of the National Board of
Trade, of Washington, D. C., praying for the ratification of
international reciprocity treaties; which was referred to the
Committee on Foreign Relations.

He also presented a petition of the National Board of Trade,
of Washington, D. C., praying for the enactment of legislation
providing for an elastic national currency; which was referred
to the Committee on Finance. .

Mr. GAMBLE. 1 present a joint resolution of the legislature
of South Dakota, which I ask may be printed in the IRecorp,
and referred to the Committee on Interstate Commerce.

The memorial was referred to the Committee on Interstate
Commerece, and ordered to be printed in the Recorp, as follows:

STATE oF SoUTH DARKOTA, DEPARTMENT OF STATE, 3
SECRETARY'S OFFICE.
UXITED STATES OF AMERICA, STATE oF SoUTH DAKOTA.

1, D. D. Wipf, secretary of state of Bouth Dakota, and kecper of the
great seal thereof, do hereby certify that the attached Instrument of
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writing is a true and correct copy of senate jJoint resolution No. 12, as
passed by the tenth legislative assembly of the Btate of South Dakota,
now in session, and of the whole thereof, and has been compared with
the original now on file in this office.

In testimony whereof I have hereunto set my hand and affixed the
great seal of the State of South Dakota, done at the city of Pierre
this 8th day of February, 1907,
[SEAL.] D. D. Wirr

P
Secretary of State.
A JOINT RESOLUTION.

Whereas there was reported in the House of Representatives of the
United States (8. 5133) upon Januar,? 11, 1907, an act passed by the
Benate of the United Btates entitled “An act to promote the safety of
employees and travelers upon railroads by limiting the hours of sery-
ice of employees thereon ;" and

Whereas the Interests of travelers upon rallroads of the TUnited
Btates and of the employees thereon demand the speedy enactment
into law of this measure: Therefore, be it

Resolved by the senate and house of representatives of the State of
South Dakota, That the R:J}resematlves in Congress from the State
of Bouth Dakota be requested to use their votes and influence to secure
an immediate favorable report upon and the passage of said act (8.
5133) entitled “An act to promote the safety of employees and travel-
ers upgg jrtallroads by limiting the hours of service of employees there-
on;”

Further resolved, That one coﬁy of this resolution be sent to the
Speaker of the House of Representatives of the United States, one copy
to the chairman of the Committee on Interstate and Foreign Commerce
of said House, and to each Member of Congress from the State of South

Dakota.
[Indorsed.]

A joint resolution requesting the Representatives In Congress from
the Btate of Bouth Dakota to use their votes and influence to secure
an immediate favorable report upon and passage of an act (8. 5133)
entitled “An act to promote the safety of employees and travelers upon
rallroads by limiting the hours of service of emimlogees thereon.”

M. J. CHANEY,
Bpeaker of the House.

Attest :
JAMES W. CoNE,
Chief Olerk.
HowArp G. SHOBER,
President of the Senate.
Attest : .

L. M. S1moNs,
Secretary of the Senate.

I hereby certify that the within resolution originated in the senate
and was known in the senate files as * 8. J. resolution No. 12."
L. M. SimoxNs, Secretary.

BTATE OF B0UTH DAKOTA, OFFICE OF THE SECRETARY OF BTATE, 88

Filed February 8, 1907, at 3.15 o'clock p. m.

D. D. WirF,
Beeretary of Rtate.

Mr. STONE presented petitions of sundry citizens of Green
City and Caruthersville, in the State of Missouri, praying for the
enactment of legislation to regulate the employment of child
labor ; which were ordered to lie on the table.

He also presented a petition of sundry citizens of Caruthers-
ville, Mo., praying for the enactment of legislation to regulate
the interstate transportation of intoxicating liquors; which was
referred to the Committee on the Judiciary.

He also presented a petition of the Affilinted Business AMen's
Associations of St. Louis Mo., praying for the enactment of leg-
islation providing increased appropriations for the improve-
ment of the Mississippl River from St. Louis to Cairo; which
was referred to the Committee on Commerce.

He also presented petitions of sundry citizens of Joplin and
Webb City, in the State of Missouri, remonstrating against the
enactment of legislation requiring certain places of business in
the District of Columbia to be closed on Sunday; which were
referred to the Committee on the District of Columbia.

He also presented a memorial of the Kansas City Section,
Council of Jewish Women, of Kansas City, and of Kansas City
Lodge, Independent Order of B'nai B'rith, of Kansas City, in the
State of Missouri, remonstrating against the adoption of certain
amendments to the immigration law; which were referred to
the Committee on Immigration. .

He also presented a petition of sundry citizens of Caruthers-
ville, Mo., praying for the enactment of legislation to regulate
the manufacture and sale of patent and proprietary medicines;
which was referred to the Committee on Manufactures.

He also presented a petition of 8t. Louis Typographical Union,
No. 8, of St. Louis, Mo., praying for the enactment of legislation
to amend and consolidate the acts respecting copyrights; which
was ordered to lie on the fable. :

Mr. GALLINGER presented a petition of Branch No. 4,
National League of Navy-yard Workmen, of Portsmouth, N. H.,
praying for the passage of the so-called anti-injunction and half-
holiday bills; which was referred to the Committee on the
Judiciary. ;

He also presented a petition of the New Century Club, of
Philadelphia, Pa., praying that an appropriation be made for
a sclentific investigation into the industrial condition of woman
and child workers in the United States; which was ordered to
lie on the table. :

He also presented a petition of the National Board of Trade

of Washington, D. C., praying for the enactment of legislation
to regulate the issue of receipts for warehoused produce and
merchandise ; which was referred to the Committee on Finance.

Mr. ALLISON presented memorials of sundry citizens of
Sioux Rapids, Taylor County, Montgomery County, Clarke
County, Buchanan County, Marshall County, Scott County,
Prairie City, Mills County, Lee County, Story City, Sheldon,
Osceola County, Pottawattamie County, Comanche, Atalissa,
Atlantie, Millersburg, O'Brien County, Clinton County, Adel,
Davis County, Storm Lake, and Davis City, all in the State of
Iowa, remonstrating against the enactment of legisiation re-
quiring certain places of business in the District of Columbia to
be closed on Sunday ; which were referred to the Committee on
the District of Columbia. '

He also presented petitions of sundry citizens of Drakeville,
Dubuque, Smyrna, Bristow, Danville, Marshalltown, and Louisa
County, all in the State of Iowa, praying for the enactment of
legislation to regulate the interstate transportation of intoxi-
cating liquors; which were referred to the Committee on the
Judiciary.

He also presented a petition of the National Association of
Retail Druggists, of Chicago, Ill., praying for a legal con-
struction of the present antitrust laws; which was referred to-
the Committee on the Judiciary. . :

He also presented the petition of Rev. J. H. Benedict, of Towa
City, Iowa, praying for the enactment of legislation to prohibit
the sale of intoxicating liquors in all Government buildings,
grounds, and ships, and also for the enactment of legislation to
regulate the interstate transportation of intoxicating liguors;
which was referred to the Committee on Public Buildings and
Grounds.

e also presented a memorial of the Corn Belt Meat Pro-
ducers' Association, of Des Moines, Iowa, remonstrating against
the repeal of the present meat-inspection law; which was or-
dered to lie on the table.

He also presented a petition of the Negro Republican Club of
Polk County, Iowa, praying for an investigation into the dis-
missal of three companies of the Twenty-fifth Infantry; which
was referred to the Committee on Military Affairs.

He also presented a petition of the Iowa State Retall Mer-
chants’ Association, of Des Moines, Iowa, praying for the enact-'
ment of legislation to repeal the present bankruptey law ; which
was referred to the Committee on the Judiciary. -

He also presented a petition of the Farmers’ Grain Dealers’
Association, of Fort Dodge, Iowa, praying for the enaciment
of legislation providing for a national reciprocal demurrage
law penalizing railroads for neglecting to perform their duty as
common carriers of freight; which was referred to the Com-
mittee on Interstate Commerce.

Mr. NELSON presented a petition of sundry citizens of Wat-
son, Minn., praying for the adoption of certain amendments to
the present denatured-alcohol law ; which was referred to the -
Committee on Finance.

He also presénted a petition of sundry citizens of Stillwater,
Minn., praying for the ratification of international arbitration
treaties ; which was referred to the Committee on Foreign Rela-
tions.

Mr. PILES presented a petition of sundry citizens of Wash-
ington, praying for the enactment of legislation to regulate the
interstate transportation of intoxicating liguors; which was
referred to the Committee on the Judiciary.

Mr. OVERMAN presented sundry papers to accompany the
bill (8. 8224) granting an increase of pension to Charles Gunter ;
which were referred to the Committee on Pensions.

He also presented sundry papers to accompany the bill (8.
8227) granting an increase of pension to John H. Johnson;
which were referred to the Committee on Pensions.

Mr. PENROSE presented a memorial of the National Board
of Trade of Washington, D. (., remonstrating against the own-
ership of railways by the United States Government; which
was referred to the Committee on Railroads. .

He also presented a petition of the National Board of Trade
of Washington, D. C., praying for the passage of the so-called
“ Southern Appalachian and White Mountain Forest Reserve
bill; * which was ordered to lie on the table.

He also presented a petition of the National Board of Trade
of Washington, D. C., praying for the enactment of legislation
to confer upon the administrative branch of the Government
additional authority in arranging treaties with foreign nations;
which was referred to the Committee on Foreign Relations.

He algo presented a petition of the National Board of Trade
of Washington, D, C., praying for the enactment of legislation
providing for a reduction of letter postage to 1 cent per ounce;
which was referred to the Committee on Post-Oflices and Iost-
Roads.
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for the improvement of the rivers, harbors, and waterways of
the country; which was referred to the Committee on Com-

merce. d

Mr. DANIEL presented memorials of sundry business firms of
Richmond and Danville and of the Board of Trade of Rich-
mond, all in the State of Virginia, remonsfrating against the
passage of the so-called “ free leaf-tobacco bill;"” which were
referred to the Committee on Finance,

Mr. HOPKINS presented a petition of the Trades and Labor
Assembly of Quincy, Ill, praying for the enactment of legisla-
tion to regulate the employment of child labor; which was or-
dered to lie on the table. :

He also presented a memorial of sundry citizens of Gales-
burg, Ill., remonstrating against the enactment of legislation
requiring certain places of business in the District of Columbia
to be closed on Sunday; which was referred to the Committee
on the District of Columbia.

He also presented a memorial of the Will County Farmers'
Institute, of Joliet, Ill., remonstrating against the passage of
the so-called “ ship-subsidy bill; " which was ordered to lie on
the table.

He also presented a petition of the Will County Farmers'
Institute, of Joliet, Ill., praying that an appropriation be made
for the construction of a deep waterway from the Great Lakes
to the Gulf of Mexico; which was referred to the Committee
on Commerce,

He also presented a petition of the Woman’s Christian Tem-
perance Union of Elgin, Ill, praying for the enactment of legis-
lation to regulate the interstate transportation of intoxicating
liquors ; which was referred to the Committee on the Judiciary.

Mr, BLACKBURN presented a petition of sundry citizens of
Columbus, Ky., praying for the enactment of legislation to
regulate the interstate transportation of intoxicating liguors;
which was referred to the Committee on the Judiciary.

BAMANA BAY COMPANY.

Mr. McCUMBER. I present a petition of the Samana Bay
Company, of Santo Domingo, relative to their claim against the
Government of the Dominican Republic. I move that the peti-
tion be printed as a document and referred to the Committee on
Foreign Relations.

The motion was agreed to.

REPORTS OF COMMITTEES.

Mr. McCUMBER, from the Committee on Pensions, to whom
was referred the bill (8. 6277) granting an increase of pension
to Marie J. Blaisdell, reported it with amendments, and sub-
mitted a report thereon.

Mr. SCOTT, from the Committee on Pensions, to whom was
referred the bill (H. R. 17266) granting an increase of pension
to Henry W. Alspach, reported it without amendment, and
submitted a report thereon.

Mr. ALDRICH. I am directed by the Commitfee on Finance,
to whom was referred the bill (H. R. 13566) to amend sections
6 and 12 of the currency act, approved March 14, 1900, to re-
port it with amendments.

I desire to give notice that I shall try to call up the bill to-
morrow morning with a view to its early passage.

The VICE-PRESIDENT. The bill will be placed on the Cal-
endar.

Mr. PILES, from the Committee on Territories, to whdm was
referred the bill (H. R, 18891) to aid in the construction of a
railroad and telegraph and telephone line in the district of
Alaska, reported it with amendments, and submitted a report
thereon.

CERTIFICATES OF LICENSES.

Mr. FRYE. I am directed by the Committee on Commerce,
to whom was referred the bill (H. R. 21204) to amend section
44406 of the Revised Statutes, relating to licensed masters,
mates, engineers, and pilots, to report it favorably without
amendment. It is a very short bill, and T ask for its present
consideration.

The Secretary read the bill; and there being no objection, the
Senate as in Committee of the Whole, proceeded to its con-
sideration. It proposes to amend section 4446 of the Revised
Statutes so as to read as follows:

BEc. 4446, Eve master, mate, engineer, and pilot who
receive a llcense shall, when employed upon any vessel, within forty-
eight hours after going on duty, place his certificate of license, which
shall be framed under glass, in some consfnjicuous place in such vessel,
where it can be seen by pas rs and others at all times: Provided,
That in case of emergency such officer may be transferred to another
vessel of the same owners for a perlod not exceeding forty-eight hours
without the transfer of his license to such other vessel; and for every

shall

on of his license.
The bill was reported to the Senate without amendment,
ordered to a third reading, read the third time, and passed.

LIGHT-SHIP ON LAKE MICHIGAN.

Mr. FRYE. I am directed by the Committee on Commerce,
to whom was referred the bill (8. 8252) to construct and place
a light-ship at the easterly end of the southeast shoal near North
Manitoun Island, Lake Michigan, to report it favorably without
amendment, and I submit a report thereon.

Mr. BURROWS. I ask unanimous consent for the present
consideration of the bill just reported by the chairman of the
Committee on Commerce.

The Secretary read the bill; and there being no objection,
the Senate, as in Committee of the YWhole, proceeded to its con-
sideration. It directs the Secretary of Commerce and Labor
to have constructed and placed at the easterly end of the south-
east shoal near North Manitou Island, Lake Michigan, a light-
ship, at a cost not to exceed $50,000.

The bill was reported to the Senate without amendment,
ordered to be engrossed for a third reading, read the third time,
and passed.

HEARINGS ON RIVER AND HARBOR BILL.

Mr. FRYE. Mr. President, I gave notice on Saturday that
the Committee on Commerce would hear Senators on Monday
morning, Tuesday morning, and Wednesday morning. There
is only one other morning left, and I call the attention of Sena-
tors to the fact that hearings will be closed to-morrow. The com-
mittee meets every afterooon from 2 o'clock, and will be glad
to see any Senators who desire to be heard on amendments
they have offered.

CANCELLATION OF INDIAN ALLOTMENTS.

Mr. CLAPP. I am directed by the Committee on Indian Af-
fairs, to whom was recommitted the bill (8. 8365) authorizing
the Secretary of the Interior to cancel certain Indian allotments
and substitute therefor smaller allotments of irrigable land,
and providing for compensatory payments to the irrigation
fund on lands so allotted within the Truckee-Carson irrigation
project, to report it favorably with amendments, and I sub-
mit a report thereon.

Mr. NEWLANDS. I ask unanimous consent for the consid-
eration of the bill just reported by the Committee on Indian
Affairs.

The Secretary read the bill; and there being no objection,
ithe Senate, as in Committee of the Whole, proceeded to its
consideration.

The amendments of the Committee on Indian Affairs were,
on page 2, line 1, to strike out the words * general allotment
act” before the words “ the Secretary of the Interior” and to
insert “act of Congress approved February 8 1887, and the
acts amendatory thereto;” and in line 2, after the word “ au-
thorized,” to insert “ with the consent of the allottees;” so as

to read:

That in carrying out any firrigation project which may be under-
taken nnder the provisions of the act of June 17, 1902 (§2 Btat. L.,
388), known as the *“ reclamation act,” and which may make possible
and provide for, in connection with the reclamation of other lands,
the lrrlfatlon of all or any part of the irrigable lands heretofore in-
cluded in allotments made to Indians under the fourth section of the
act of Congress approved February 8, 1887, and the acts amendatory
thereto, the Secretary of the Interior is hereby authorized, with the
consent of the allottees, to cancel all such allotments, including any
trust patent which may have issued therefor, and in lieu thereof to
reserve for and allot to each Indian having an allotment of such
irrigeble land and legally entitled to the same 10 acres of irrigable
land, which shall be exempt from the payment of nng charges by the
allottee assessed under the act of June 17, 1902 (32 Stat. L., 389),
but such expense shall be borne by the United States: Provided, That
any of the lands which may have been included in the canceled
allotments and which are not needed or reserved for allotment in
smaller areas shall be restored to the public domain, to be disposed
of subject to the provisions of the above-mentioned reclamation act.

The amendments were agreed fo.

The bill was reported to the Senate as amended, and the
amendments were concurred in,

The bill was ordered to be engrossed for a third reading,
read the third time, and passed.

BILLS INTRODUCED.

Mr. CULLOM introduced a bill (8. 8432) to provide for the
classification of the salaries of clerks employed in post-offices
of the first and second classes; which was read twice by its
title, and referred to the Committee on Post-Offices and Post-
Roads.

Mr. FOSTER introduced the following bills; which were sev-
emléf I11=.-m3t twice by their titles, and referred to the Committee
on Claims: -
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A Dill (8. 8433) for the relief of the heirs of Daniel Goos, de-
ceased ; and

A Dbill (8. 8434) for the relief of the heirs of Laura Dela-
housaye.

Mr. PATTERSON introduced a bill (8. 8435) granting to the
city of Durango, in the State of Colorado, certain lands therein
described for water reservoirs; which was read twice by its
title, and referred to the Committee on Public Lands.

Mr. PATTERSON. I introduce a bill and ask that it lie on
the table. I may offer some remarks upon it later in the
session,

The bill (8. 8436) to provide for the acquisition, purchase,
construction, and condemnation by the United States of Amer-
iea of railroads in the several States and Territories of the
United States and the District of Columbia engaged in inter-
state commerce and in earrying the mails, ana to provide for
the operation of said roads by the United States, was read twice
by its title.

The VICE-PRESIDENT. The bill will lie on the table at the
request of the Senator from Colorado.

Mr: PENROSE introduced a bill (8. 8437) granting an in-
crease of pension to J. De Puy Davis; which was read twice by
its title, and referred to the Committee on Pensions.

He also intreduced a bill (8. 8438) granting an increase of
pension to John D. Harris; which was read twice by its title,
and referred to the Committee on Pensions.

He also introduced a bill (8. 8439) to correct the military
record of John Webster ; which was read twice by its title, and,
with the accompanying paper, referred to the Committee on
Military Affairs.

He also introduced a bill (8. 8440) to authorize the payment
of $2,000 to the widow of the late Tranquilino Luna, in full for
his contest expenses in the contested-election case of Manza-
nares against Luna; which was read twice by its title, and re-
ferred to the Committee on Claims.

Mr. DEPEW introduced a bill (8. 8441) granting an increase
of pension to Charles C. Gage; which was read twice by its
title, and referred to the Comunittee on Pensions.

Mr. GALLINGER introduced a bill (8. 8442) to amend an act
entitled “An act to amend section 1 of an act entitled ‘An act
relating to the Metropolitan police of the District of Columbia,’
approved February 28, 1901,” approved June 8, 1906; shich
was read twice by its title, and referred to the Committee on
the District of Columbia.

He also introduced a bill (8. 8443) granting a pension to
Fanny M. Grant; which was read twice by its title, and referred
to the Committée on Pensions.

Mr. OVERMAN introduced a bill (8. 8444) granting an in-
crease of pension to Zephaniah Sams; which was read twice by
its title, and, with the accompanying papers, referred to the
Committee on Pensions. .

Mr. CRANE introduced a bill (8. 8445) to promote. the effi-
ciency of the militia, and for other purposes; which was read
tA“n!{'([a by its title, and referred to the Committee on Military

airs.

Mr. GAMBLE introduced a bill (8. 8446) to extend the time
for the completion of a bridge across the Missouri River at
Yankton, 8. Dak., by the Yankton, Norfolk and Southern Rail-
way Company ; which was read twice by its title, and referred
to the Committee on Commerce,

Mr. PERKINS introduced a bill (8. 8447) for the relief of the
estate of Joaquin Gomez, or the estate of Vicente P. Gomez,
both late of Monterey County, Cal.; which was read twice by its
title, and referred to the Committee on Claims.

Mr. DUBOIS introduced the following bills; which were sev-
erally read twice by their titles, and referred to the Committee
on Territories:

A Dbill (8. 8448) ratifying an act of the Arizona legislature
providing for the erection of a court-house at St. Johnms, in
Apache County, Ariz.;

A bill (8. 8449) ratifying chapters 57 and 61 of the session
laws of the twenty-third Arizona legislative assembly, pro-
viding for the issuance of bonds by Mohave County to erect
court-house and jail in said county;

A bill (8. 8450) to enable the city of Phoenix, in Maricopa
County, Ariz., to use the proceeds of certain municipal bonds
for the purchase of the plant of the Phoenix Water Company
and to extend and improve said plant; and

A bill (8. 8451) ratifying and confirming chapter 58 of the
twenty-third legislative assembly of the Territory of Arizona,
providing for repair of the Territorial bridge at Florence, Pinal
County, Ariz.

Mr. DUBOIS introduced the following bills; which were sey-
erally read twice by their titles, and referred to the Committee
on Indian Affairs: ?

A bill (8. 8452) to compensate the members of the Eastern
Cherokee council and executive committee for expenses Incurred
and services rendered in administering the affairs of the said
Eastern Cherokees;

A bill (S. 8453) to extend the period during which persons .
heretofore identified as Mississippi Choctaws may remove to
the Choctaw-Chickasaw country ; and

A bill (8. 8454) to provide for the survey and sale of a cer-
taix;d island in Grand River, Cherckee Nation, heretofore unsur-
veyed. s

Mr. HOPKINS introduced a bill (8. 8455) granting an in-
crease of pension to John A. Garrisine; which was read twice
by its title, and referred to the Committee on Pensions.

Mr. PILES (for Mr. Warxer) introduced a bill (8. 8458)
granting an increase of pension to Margaret Baber; which was
r;aad twice by its title, and referred to the Committee on Pen-
sions. :
AMENDMENTS TO APPROPRIATION BILLS.

Mr. BCOTT submitted an amendment intended to be proposed
by him to the river and harbor appropriation bill ; which was re-
ferred to the Committee on Commerce, and ordered to be
printed.

Mr. PLATT submitted an amendment relative to certain
drafts heretofore issued in payment of refunding internal-rev-
enue taxes illegally collected, ete., intended to be proposed by
him to the general deficiency appropriation bill; which was
referred to the Committee on Finance, and ordered to be
printed.

He also submitted an amendment intended to be proposed
by him to the river and harbor appropriation bill; which was
referred to the Committee on Commerce, and ordered to be
printed.

Mr. DEPEW submitted an amendment intended to be pro-
posed by him to the river and harbor appropriation bill; which
was referred to the Committee on Commerce, and ordered to be
printed.

Mr. McCUMBER submitted an amendment proposing to ap-
propriate $177.95 to pay the claim of O. Maury & Co., of Bor-
deaux, France, for damages and storage of three casks of
wine, ete., intended to be proposed by him to the agricultural
appropriation bill; which was referred to the Committee on
Agriculture and Forestry, and ordered to be printed.

Mr. CULBERSON submitted two amendments intended to
be proposed by him to the river and harbor appropriation bill;
which were referred to the Committee on Commerce, and or-
dered to be printed.

Mr. PETTUS submitted an amendment intended to be pro-
posed by him to the river and harbor appropriation bill; which
was referred to the Committee on Commerce, and ordered to be
printed.

AFFAIRS OF MEXICAN KICKAPOO INDIANS.

Mr. CLAPP submitted the following resolution; which was
referred to the Committee to Audit and Control the Contingent
Expenses of the Senate:

Resolved, That Senate resolution No. 220, second sesslon Fifty-ninth
Congress, be amended and modified so as to read as follows : “ The Com-
mittee on Indian Affairs is hereby authorized and directed, by subcom-
mittee or otherwise, to take and have printed testimony for the pur-.
gose of ascertaining all the facts with reference to the affairs of the
lexican Kickapoo Indians. Said committee is authorized to send for
persons and papers, to administer oaths, to sit during sessions or recess
of the Senate, either at Washington or elsewhere, as may be deemed
advisable ; the expenses of the investigation to be pald from the con-
tingent fund of the Senate.” J

Mr. KEAN subsequently said: The resolution offered this
morning by the Senator from Minnesota [Mr. Crarp] is a modi-
fication of the existing resolution, and as it will save the Gov-
ernment a great deal of money by adopting it, I desire to report
it back favorably from the Committee to Audit and Control the
Contingent Expenses of the Senate, and I ask for its passage.

The Senate, by unanimous consent, proceeded to consider the
resolution.

Mr. CULBERSON. I recall that in the Indian appropriation
bill, or during the discussion of that bill, it was proposed that
the Department of Justice should make an inguiry into this
matter, and, if necessary, institute proper legal proceedings.

Mr. CLAPP. That amendment was stricken out on a point
of order. :

Mr. CULBERSON. Very well. Y

Mr. KEAN. It was stricken out on a point of order, one of
the reasons being because the Committee on Indian Affairs is
at the present time investigating the matter.

The VICE-PRESIDENT. The question is on agreeing to the
resolution.

The resolution was agreed to.
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HOUSE BILLE REFERRED.

The following bills were severally read twice by their titles,
and referred to the Committee on the District of Columbia:

H. R. 20067. An act to remove dirt, gravel, sand, and other
obstructions from the paved sidewalks and alleys in the Dis-
trict of Columbia, and for other purposes;

H. R. 21934, An act to provide for reports and registration of
all cases of tuberculosis in the Distriet of Columbia, for the free
examination of sputum in suspected cases, and for preventing
the spread of tuberculosis in said Distriet; [

. R. 23576. An act to provide for the extension of New
Hampshire avenue, in the District of Columbia, and for other
purposes ;

. R. 24284. An act for the opening of Warren and Forty-sixth
streets NW,, in the District of Columbia ;

IH. R. 24875. An act authorizing the extension of Forty-fifth
street NW. ;

H. R. 240930. An act prohibiting the distribution of circulars
and certain other advertising matter on private property within
the District of Columbia, and for other purposes;

H. R. 25475. An act to amend an act entitled “An act to
regulate the practice of pharmacy and the sale of poisons in
ihe District of Columbia, and for other purposes,” approved May
7, 1906 ; and

II. R. 25482, An act to amend section 878 of the Code of Law
for the District of Columbia.

CERTAIN LAND TITLES IN LOUISIANA,

Mr. FOSTER. I ask unanimous consent for the consideration
of the bill (H. R. 15242) to confirm titles to certain lands in the
State of Louisiana.

The Secretary read the bill; and there being no objection, the
Senate, as in Committee of the Whole, proceeded to its consid-
eration.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

ALASKA-YUKON-PACIFIC EXPOSITION.

Mr. PILES. I ask for the consideration of the bill (8. 7382)
to encourage the holding of an Alaska-Yukon-Pacific Expesition
at the city of Seattle, State of Washington, in the year 1909.

The Secretary read the bill.

The VICE-PRESIDENT. Is there objection to the considera-
tion of the bill which has just been read?

Mr. PATTERSON. 1Is there a report from a committee?

The VICE-PRESIDENT. A report accompanies the bill.

Mr. PATTERSON. I should like to have the report read.

The VICE-PRESIDENT. Without objection, the Secretary
will read the report.

The Secretary proceeded to read the report submitted by Mr.
WARNER, from the Select Committee on Industrial Expositions,
on the 8th instant.

Mr. PATTERSON. I am told that the report is a very long
document. Let the bill go over until to-morrow morning.

The VICE-PRESIDENT. Under objection, the bill will lie
over.

APPEALS IN CRIMINAL CASES.

Mr. NELSON. In pursuance of the notice I gave last night,
I move that the Senate proceed to the consideration of the bill
(H. R. 15434) to regulate appeals in criminal prosecutions,

The motion was agreed to.

MARGARET NEUTZE.

Mr. CULBERSON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Texas?

Mr. NELSON. I had agreed to yield to the Senator from
Texas to call up a bill that will not lead to debate.

Mr. CULBERSON. 1 ask unanimous consent for the present
consideration of the bill (H. R. 20169) for the relief of Mar-
garet Neutze, of Leon Springs, Tex.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill. Tt directs the Secretary
of the Treasury to pay to Margaret Neutze, of Leon Springs,
Tex., $100, in full settlement for damages due her by reason
of the killing of two horses by the troops of the Unifed States
Army while engaged in target practice near Leon Springs, Tex.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr. C. R.
McKENNEY, its enrolling clerk, announced that the House had
disagreed to the amendments of the Senate to the bill (H. R.
23821) making appropriations for fortifications and other works
of defense, for the armament thereof, for the procurement of

heavy ordnance for trial and service, and for other "purposes,
asks a conference with the Senate on the disagreeing votes of
the two Houses thereon, and had appointed Mr. SmitH of Towa,
Mr. Kerrer, and Mr. Firzeceratp managers at the conference
on the part of the House. :

The message also announced that the House had disagreed to
the amendments of the Senate to the bill (H. R. 25242) to
authorize additional aids to navigation in the Light-House Es-
tablishment, and for other purposes, asks a conference with the
Senate on the disagreeing votes of the two Houses thereon, and
had appointed Mr. Maxx, Mr. Stevens of Minnesota, and Mr.
Apamson managers at the conference on the part of the House.

The message further returned to the Senate, in compliance
withi its request, the bill (8. T495) to define the status of certain
patents and pending entries, selections, and filings on lands
formerly within the Fort Berthold Indian Reservation, in North
Dakota.

AIDS TO NAVIGATION.

Mr. FRYE. I ask the Chair to lay before the Senate the bill
just returned from the House to authorize additional aids to
navigation.

The VICE-PRESIDENT laid before the Senate the action of
the House of Representatives disagreeing fo the amendments of
the Senate to the bill (H. R. 25242) to authorize additional aids
to navigation in the Light-House Establishment, and for other
purposes, and asking a conference with the Senaté on the dis-
agreeing votes of the two Houses thereon.

Mr. FRYE. I move that the Senate insist on its amendments
and agree to the conference asked by the House, and that the
Chair appoint the conferees on the part of the Senate.

The motion was agreed to; and the Vice-President appointed
Mr. ELkixs, Mr. Perkins, and Mr. Marrory as the conferees
on the part of the Senate.

FORTIFICATIONS APPROPRIATION BILL.

The VICE-PRESIDENT laid before the Senate the action of
the House of Representatives disagreeing to the amendments of
the Senate to the bill (H. R. 23821) making appropriations for
fortifications and other works of defense, for the armament
thereof, for the procurement of heavy ordnance for trial and
service, and for other purposes, and requesting a conference
with the Senate on the disagreeing votes of the two Houses
thereon.

Mr. PERKINS. I move that the Senate insist upon its
amendments and agree to the conference asked by the House,
and that the Chair appoint the conferees on the part of the
Senate. ¥

The motion was agreed to; and the Vice-President appointed
Mr. Peggins, Mr. WaRrreN, and Mr. Danier as the conferees
on the part of the Senate.

TWIN CITY POWER COMPANY.

Mr. CLAY. Mr. President——

The VICE-PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Georgia? ;

Mr. NELSON. I yield to the Senator from Georgia to call
up a local bill if it will not lead to debate. =

Mr. CLAY. It can not possibly lead to debate, I will say to
the Senator from Minnesota. I ask unanimous consent for the
present consideration of the bill (8. 8182) authorizing the
Twin City Power Company to build two dams across the Sa-
vannah River above the city of Augusta, in the State of Georgia.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill.

Mr. CLAY. I move to amend the bill in section 3, on page 3,
line 8, after the word * unless,” by inserting * said work is com-
menced within one year and;” in line 10, before the word
“years,” to strike out * five” and insert “ three;” and in line
11, after the word * within,” to strike out the words * the same
time ” and insert the words * five years.”

The VICE-PRESIDENT. The amendment proposed by the
Senator from Georgia will be stated.

The SecrReTARY. In section 3, page 3, line 8, after the word
“unless,” it is proposed to insgert * said work is commenced
within one year and;"” in line 10, before the word * years,” to
strike out “ five” and insert “ three;" and in line 11, after the
word “ within,” to strike out * the same time"™ and to insert
“five years; " so as to read:

Sgc. 3. That this act shall be null and void unless said work is com-
menced within one year, and one of the said dams herein authorized
shall be completed within three years of the passage of this act, and
unless the dams shall be completed within five years the rights and

privileges hereby granted shall cease and be determined so far as per-
tains to the incompleted dam.

The amendment was agreed to.
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The bill was reported to the Senate as amended, and the
amendment was concurred in.

The bill was ordered to be engrossed for a third reading, read
the third time, and passed.

DISTRICT APPROPRIATION BILL.

Mr. GALLINGER. Mr. President, I ask leave at this time to
submit a report.

The VICE-PRESIDENT. Does the Senator from Minnesota
yield to the Senator from New Hampshire?

Mr. NELSON. Yes; I yield for a report.

Mr. GALLINGER. I am directed by the Committee on Ap-
propriations, to whom was referred the bill (II. R. 24103) mak-
ing appropriations to provide for the expenses of the govern-
ment of the District of Columbia for the fiscal year ending June
30, 1908, and for other purposes, to report it with amendments,
and I submit a report thereon. I give notice that at the earliest
possible opportunity I shall ask for the consideration of the bill.

The VICE-PRESIDENT. The bill will be placed on the Cal-
endar,

C. A. BERRY.

Mr. RAYNER obtained the floor.

Mr. ALLISON. Mr. President—— :

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Iowa?

Mr. RAYNER. Certainly.

Mr. ALLISON. T ask unanimous consent for the considera-
tion at this time of the bill (H. R. 8365) for the relief of O. A.
Berry. It will take but a moment of time.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill. It proposes to pay to
C. A. Berry, of Casey, Iowa, $150, that being the amount
paid by C. A. Berry and J. G. Berry for Ruth C. Berry, as
shown by ecash receipt No. 21616 of the Des Moines (Iowa)
land office, the entry under which the payment was made
having been canceled, and C. A. Berry being the sole heir and
legatee of Ruth C. Berry.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

HARRY M'L. P, HUSE.

Mr. DICK. I ask the Senator from Maryland to yield to me
in order that I may secure the consideration of a bill which
will not lead to debate.

Mr. RAYNER. I yield to the Senator.

AMr. DICK. 1 ask unanimous consent for the immediate con-
sideration of the bill (H. R. 22291) to authorize the reappoint-
l{'mnt of Harry McL. P. Huse as an officer of the line in the
Navy.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill, It authorizes the Presi-
dent to appoint, by and with the advice and consent of the
Senate, Harry McL. P. Huse, now a professor of mathematics
in the United States Navy with the rank of commander, a com-
mander on the active list of the Navy, to take rank next after
William L. Rodgers; but he shall establish to the satisfaction
of the Secretary of the Navy by examination pursuant to law
his physical, mental, moral, and professional fitness to perform
the duties of that grade, and shall be carried as an additional
to the number of the grade to which he may be appointed un-
der this act, or at any time thereafter promoted; and he shall
i‘l;)t 1by the passage of this act be entitled to back pay of any
L1,

The bill was reported to the Senate without amendment, or- |

dered to a third reading, read the third time, and passed.
APPEALS IN CRIMINAL PROSECUTIONS.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (H. R. 15434) to regulate appeals in crimi-
nal prosecutions.

Mr. RAYNER.
desk.

The VICE-PRESIDENT. The amendment submitted by the
Senator from Maryland will be stated.

The SECRETARY. On page 2 of the bill, after the amendment
inserted after line 20, it is proposed to insert :

Pravided, That if npon appeal or writ of error it shall be found that
there was error in the rulings of the court during the trial a verdict in
favor of the defendant shall not be set aside.

Mr. RAYNER. Mr. President, this bill is a very important
bill; I think one of the most important bills we have had before
us at this session. It changes the whole criminal practice in
one regard in the Federal courts. I am opposed to the bill,
but, fearing that it may pass, I have offered the amendment
which has been read. 1 am very frank to say that I would not
yvote for the bill with the amendment in it, but without the

1 offer the amendment which I send to the

1 have copied It from the legislation of several States.

amendment I think it is a perilous undertaking. While I shall
only take a very short time in discussing it, I think I can
convince almost anybody who will kindly give me his attention
that this bill ought not to pass in the shape it is in.

Before I state my objections to the substance of the bill let
me give you an objection to the form of the bill, which I do
with great deference and respect to the Judiciary Committee.
If you look at lines 19 and 20, on page 2, you will find the bill
provides :

In all these instances the United States shall be entitled to a Dbill
of exceptions as in civil cases.

Mr. President, there is no bill of exceptions in civil cases in
any of these instances at all. I submit to the Senator from
Minnesota [Mr. Nersox] in charge of this bill that a bill of
exceptions was never heard of in any of the instances he has
cited. There is no such thing as a bill of exceptions from a
motion quashing an indictment ; there is no such thing as a bill
of exceptions from a demurrer sustaining an indictment; there
is no such thing that I know of, either in the Federal or the
State practice, as a bill of exeeptions to the overruling of a de-
murrer to a plea, such as this bill has. My own judgment is that
if we intend to pass an important bill of this sort we might as
well pass it right.

Mr. BACON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Georgia? ]

Mr. RAYNER. 1 do.

Mr. BACON. I am not prepared to say that the Senator’s
criticism in regard to taking an appeal, from a technieal stand-
point, is not correct; but I desire to correct one statement he
makes, and that is that in no jurisdiction is there allowed a
bill of exceptions from a decision upon the wvarious matters
specified in the bill now under consideration. In the State which
I have the honor in part to represent that is the exact writ
upon which an alleged error on such questions is taken from
the eirenit court up to the supreme court for consideration—a
bill of exceptions.

Mr. WHYTE. That is by statute.

Mr. RAYNER. I stated that in no State that I knew of was
that the case. Of course you may have a statute of a State
that gives you a bill of exceptions, but neither at the common
law nor in any State where the common law is in vogue is there
any such thing as a bill of exceptions in any of the cases men-
tioned in this bill. It is by appeal or writ of error. Of course

‘you may have a statute giving you a bill of exceptions. If

the court overrules the testimony, you must have a bill of ex-
ceptions in order to acquaint the appellate tribunal with the
facts that occurred in the court below, because the testimony
does not go in the record; but when you are guashing an in-
dictment or sustaining a demurrer, it appears in the record, and
an appeal carries up the record, so there is no necessity for
a bill of exceptions. That, however, is only a minor point, but
1 think it ought to be changed, and we ought to say that in all
these instances the United States should be entitled to a writ of
error or an appeal, if you want to perfect the bill.

I am opposed to the substance of the bill, Mr. President, and
I will state briefly why I am opposed to it. I am not particu-
lar about the form of my amendment. I am perfectly willing
to accept any suggestion that may improve it. The amendment
reads in this way : J

Provided, That if upon appeal or writ of error it shall be found that

there was error in the rulings of the court during the trial, a verdict
in favor of the defendant shall not be set aside.

I have another proposition here, which I have not offered in
the shape of an amendment, but which might perhaps be ac-
ceptable to me. It carries out the same idea. It reads in this
way:

In all these cases the judgment of the inferior court shall not be
reversed nor in any manner affected, but the decislon of the Supreme
Court shall determine the law to govern in any similar case which may

beipending at the time the decision is rendered or which may afterwards
arise.

Mr. NELSON, Mr. President——

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Minnesota?

Mr. RAYNER. 1 do.

Mr. NELSON. Mr. President, I want to call the attention of
the Senator from Maryland to the fact that that suggestion of his
would make the case simply a moot case, and the Supreme Court
would never consider it.

Mr. RAYNER. Well, if by making a case a moot case yon
mean where a man is found to be not guilty it enables the court
to find him guilty, then I am in favor of making a moot case out
of it. I am coming to that in a moment.

There is nothing new about the proposed amendment at all.
I have
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no objection, if there is a motion made to quash an indictment
upon the ground of the unconstitutionality of the law or a de-
murrer is filed, that the Supreme Court shall finally determine
whether or not that law is constitutional, so as to have some
uniformity of decision in the Federal courts; but I will never con-
sent to the case being tried over again if the defendant has been
acquitted upon the ground of the unconstitutionality of the law.

The Senator from Minnesota ecalls it a moot case, but where
a man has made a motion to quash an indictment upon the
ground that the law is unconstitutional and goes to trial and
the court acquits him and it is sought to provide that the
Supreme Court can reverse the lower court and have the case
tried over again, it is no moot case, so far as the defendant is
concerned.

But let me go on and the Senator will understand my point. I
have given some examination to this subject; I have had ocea-
sion to do so at other times. T want to state this proposition—
and I do it again with great deference to the Judiciary Commit-
tee and especially to the Senator from Pennsylvania [ Mr. Kyox],
who I understand proposes to advocate this bill, because I
must say there is no member of the American bar whose legal
opinion I respect more than I do his opinion—bfit I want to say
that if there is any one phrase in the law upon which there is
an irreconcilable conflict of opinion it is upon the question as
to what constitutes jeopardy. There is the trouble. If we
knew what * jeopardy ” meant there would be no trouble about
it, because a man can not be put twice in jeopardy, either at
common law, under the Constitution, or, I apprehend, under the
statutes or constitutions of any of the States,

But what is “ jeopardy?” Listen to this a moment. Here
is one of the best authorities we have. He has made a sum-
mary of the law on this subject. The Senator from Georgia
[Mr. Bacox], without sustaining them entirely, in the course of
his argunment read the citations from Abbott. I say, with great
deference to Mr. Abbott, that his definition of * jeopardy ™ is
wrong and that the text writers and the authorities have re-
jected it long ago. Listen to this definition of “ jeopardy ” and
then, Mr, President, see whether it is not necessary to incorpo-
rate info this bill just precisely the provision that I have placed
in the amendment in order to prevent a man from being tried
twice for the same crime. Here is Mr. Abbott's definition:

A person once placed upon his irial before a competent court and
jury, charged with his case upon a valid indictment, is in jeopardy.

I apprehend that no lecturer upon eriminal law would venture
to tell his class that that is a definition of jeopardy. Let us see
how he follows this up:

When a person is placed on trial upon a valid indictment before a
competent court and a jury he is put in jeopardy.

All the time he bas to be placed on trial before a competent
court and a jury. ’

Mr. SPOONER. And under a valid indietment.

Mr. RAYNER. And under a valid indictment.
goes on: : )

Whenever a person has been given in charge, on a legal indictment,
to a regular jury, and that jury is unnecessarily discharged, he has
once been put in jeopardy.

The last quotation I will give is this, because the definition
is wrong if the later authorities, in fact, any binding author-
ities that I know of, are to be taken as decisive of this question:

Whenever a valid indictment has been returned by a competent %rand
ju? to a court having jurisdiction, the defendant has been arraigned
and pleaded, a jury been impaneled and sworn and charged with the

case, and all preliminary things of record are ready for the trial, jeop-
ardy has attached.

Mr. President, there is no necessity in the world for having
a jury before a man can be put in jeopardy; none whatever.
A man can be tried before the court and be put in jeopardy.
In my State, for instance, the defendant can select his method
of trial. He can be tried before the court, and the State has
no choice in the matter. He is in jeopardy. But the authorities
have gone way beyond that. A man can be put in jeopardy,
as I know the Senator from Wisconsin [Mr. Srooxer] and the
Senator from Pennsylvania [Mr. Kxox] will recollect, by being
tried before a magistrate. The leading case at common law on
this subject was decided by Blackburn and Lush. I have the
case here, and I will give it to you in a moment. In that case
a prisoner was fried before a magistrate, not on preliminary
hearing, but on the merits. He was acquitted, and he was
indicted and fried again by the Court of King’s Bench. The
court unanimously held that he had been put in jeopardy, and
that was the end of it. Therefore Abbott's definition is wrong.
I only want to show you—and I am anxious to show this to
the Senator from Pennsylvania—that there is no accurate
definition of * jeopardy.”.

There is no man can say actualiy what * jegpardy ” means.
I underztand, Mr. President, that I have not the right to define

Mr. Abbott

the word “ jeopardy.” I am fully aware of that. It is a con-
stitutional provision, and we would not have any right in an
act of Congress to define what “ jeopardy ™ is.

Mr. SPOONER. It is a judicial question.

Mr. RAYNER. It is a judicial question, and I would not
have any right to define .it or limit it or qualify it in any
manner, -

I have drawn this amendment in such a manner as not to de-
fine what “ jeopardy ” is. I have merely used this phrase, and
I have taken it from other statutes, as I will show. I have
said that a defendant shall not be tried again, call it * jeop-
ardy " or not. I put myself on the basis that when a man is once
tried and once acquitted, no matter what an appellate tribunal
may do—it may settle the question for the future and for all
pending cases, but the defendant ought not to be tried again.

Let me show that I am right about the conflict of cases. I
have read from Abbott. Let us look at what Mr. Bishop says
on this subject—and I only intend to quote a few authorities.
He experiences the trouble of trying to define what “ jeopardy ™
is. He =says, speaking of * jeopardy: "

The subject of this subtitle is In its nature diffienit and intricate.
It is rendered more so by much comnflict in the decisions. Ho that we
are here required to accomplish the not always easy task of following
the principles while not departing from the discordant cases.

And then he proceeds to accomplish a task that he fails to ac-
complish and which is utterly impossible of accomplishment.
How is it possible to follow the principles without departing
from discordant cases?

When we look at the encyclopedia we encounter the same
difficulty. If there was an absolute definition of * jeopardy,”
if we could all define what * jeopardy ” meant, there would be
no trouble about this bill; but I want an amendment in it that
does not reach the word “ jeopardy * at all. I want a plain pro-
vision, as they have in some of the States, that when a man is
once tried and aequitted, no matter what the judgment of an
appellate tribunal may be, that man shall not be tried over
again; and even if it is surplusage, it does not hurt to put it in
the bill. Let us see what is said in the encyclopedia about this
word concerning which the cases are in confliet ;

The general rule established by the preponderance of gudiclnl opinion
and by the best-considered cases is that when a person has been placed
on trinl on a wvalid Indictment or Information ore a court of com-
petent jorisdiction, has been arralgned, and has pleaded, and a jury
has been impaneled and sworn he Is in jeopardy.

That ought to be the law, but it is not. Then the author goes
on to say: -

But in some jurisdictions it is held that jeopardy does not attach
until a valid verdict either of acquittal or conviction has been rendered.

And then is given an utterly irreconcilable array of conflict-
ing decisions upon the entire subject.

I want to show you how far my own State has gone. I think
the court has gone much further than most States on this sub-
ject; and while I do not want to pass any criticism on any case
in my own State, I can not find a case that sustains this case.
I refer my friends to this case—the case of Hoffman v». The
State of Maryland (20 Md., 475). A man was indicted for
murder, and when the case was in progress the State’s wit-
nesses—some of the State's witnesses—{failed to answer.

This is the case:

The ?lalnti!r in error being indicted for murder jointly with one Rob-
ert Miller by the grand jurors of the State of Maryland, for the city of
Baltimore, and being arraigned, severed in his defense, and pleaded not
guilty. On the 25th of October, 1850, a jury was impaneled and sworn.
The State’s witnesses being called did not answer; attachments were
issued, and the court was adjourned to the 26th of October, 1859. The

attachments being returned non est,” the following proceedings were
enfered of record.

I will not read the entire proceeding,

In this case the jury was discharged. When the man came
to be tried over again he put in the plea that he had been once
in jeopardy. That man wasg in jeopardy, but the court said not.
If that is the law, then the State can abandon the case at any
time while it is in progress, because some of the State’s wit-
nesses are returned non est. The State might go on with its
case, the defendant might be ready, and some of the State's
witnesses might either be returned non est or not be present,
and the prosecuting attorney, not being able to prove his case,
the jury would be discharged and another indictment found.
That man is In jeopardy. There are any number of authorities
that hold that the defendant is in jeopardy in a case of that
kind. That illustrates the conflict.

But the worst trouble we encounter in regard to the meaning
of “jeopardy ” is in the Federal courts. We have a case in

195 United States, which is about as troublesome a case as you
can find, and I want to call particular attention to this case.
There was a man tried before a court and acquitted. They
wanted to try him over again, and, while it is true that a ma-
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jority of the court held that he could not be tried over again
in an appellate tribunal, there were three dissenting opinions
in that case—the dissenting opinions of Justices Holmes, Mec-
Kenna, and Brown. In that case is quoted the leading com-
mon-law case, the case of Wemyss v. Hopkins (Law Reports 10,
Queen’s Bench, 378), where it was held that a conviction before
a tribunal of competent jurisdiction, '‘even without a jury, was
a bar to a second prosecution. That case was as follows:

The n{uwilant had been summarily convicted before a magistrate for
negligently and by willful misconduct driving a carriage :gnlnst a
horse rid by the respondent, icted on the
same facts for unlawful assault.

It was held that the first conviction was a bay to the second,
and Blackburn and Lush rendered the- celebrated opinion with
which we are all familiar, because it is one of the leading cases
at common law upon the subject of jeopardy, and they held that
the defendant could not be tried over again.

In order to show the Senate what a dilemma we are in, just
listen for one moment. Let us look at the Federal case in 195
United States. Mr. Justice Holmes announced a dissenting
opinion. Here are three judges who dissent and hold that a
man can be tried over again, If there had only been one judge
absent and one more judge dissented, you would have had a di-
vided court on the question. I am not criticising the opinion of
Justice Holmes, but just listen to this opinioh for one moment
and see if it does not occupy an isolated position upon the propo-
sition before us. Judge Holmes says you can try a man as
many times as you want, provided you never leave the case.
That is what you are doing in this bill. You are going to hang
a man up and suspend him until, through the machinery of the
Federal court, you may finally conviet him. I am giving you
word for word here what Justice Holmes held in this case:

It is more pertinent to observe, and it seems to me that logically and

rationally a man ean not be said to be more than once In jeopardy in
the same cause, however often he may be tried.

You ean try him jJust as often as you want, provided you try
him in the same cause, and he is never in jeopardy.
The jeopardy 1s.on’e ?ntinuous jeopardy from its beginning to the

end of the cause. There Is no rule that a man may not be tried
twice in the same case.

1 say, respectfully, there is a rule—a rule ever since the
beginning of the common law—that a man can not be tried
twice in the same case.

Mr. SPOONER. What is the case?

Mr. RAYNER. This is the opinion of Mr. Justice Holmes in
the case of Kepner v. The United States, the Philippine case
(195 U. 8.), and Justice Holmes is a man of profound learning.

Mr. KNOX. Is not that a dissenting opinion?

AMr. RAYNER. I say it is a dissenting opinion. Three judges
dissented. If another judge had dissented and one judge had
been absent, you would have had a divided court on a definition
of jeopardy.

Mr. SPOONER. Can the Senator from Maryland conceive of
any means by which stability of opinion upon such a question
can be absolutely assured for all time in the court?

Mr. RAYNER. I do not know of any way in the world in
which you can do it, and for that reason I want a plain proyi-
sion in this bill that a man once tried shall not be tried again,
jeopardy or mo jeopardy. Then the court can decide whether
he has been in jeopardy. But once tried and once .acquitted,
no matter on what point tried and acquitted, that ought to be
the end of that man’s trial. I have not used the word “jeop-
ardy " in the amendment. I want to steer clear of it. I am
afraid of it.

Mr. SPOONER. The object of the amendment is to guard
a man against an erroneous decision of the Supreme Court of
ihe United States as to the meaning of the word “ jeopardy ™

. in the Constitution,

Mr. RAYNER. That is not at all the object of the amend-
ment. He is guarded now against jeopardy. 1 say when you
take him to the Supreme Court, let the Supreme Court rule
upon the guestion, so as to have uniformity of decisions. If
it is possible to get from the Supreme Court uniformity of de-
cisions upon any question, let us have it, but let the decision
only apply to future cases.

Mr. KNOX. I wish to ask the Senator a question. When
you speak of a man being * acquitted,” do you mean technieally
acquitted by the verdict of a jury or dismissed by the court
and freed from the burden of trial for any other reason? I
want to know the sense in which you use the word * acquitted.”

Mr. RAYNER I mean where there has been a verdict of not
guilty, whether by the court or the jury, and judgment on that
verdict. That ought to be the end of that ease. It has been
'the end of the case for hundreds of years until this legislation
was precipitated here. I am coming to the reasons that
brought about this contemplated legislation. I am opposed

and was afterwards conv

to the whole spirit of it, from the beginning to the end. My
objection goes a little deeper than any objection I have stated
yet.

Mr. President, let me finish the opinion of Justice Holmes :

If a statute should give the right to take exceptions to the Govern-

ment, I believe it would be impossible to maintain that the prisoner
would be protected by the Constitution from being tried again. 1

Mr. NELSON. Will the Senator allow me a question?

Mr. RAYNER. Certainly.

Mr. NELSON. Is it the contention of the Senator from
Maryland that where an indictment has been guashed or a
demurrer to an indictment has been sustained, the defendant
can not be tried again? Do not all the authorities hold that in
all such ecases if the indictment is bad the case may be submit-
ted to another grand jury and the defendant may be indicted
and tried again on a new indictment? It does not follow that
the quashing of an indictment or the sustaining of a demurrer or .
a motion in arrest of judgment terminates the prosecution. In
all those cases if the indictment is bad the court can order the
case to be submitted to another grand jury and the defendant
can be reindicted and tried.

Mr. RAYNER. The Senator from Minnesota has asked three
or four questions, and he has given three or four answers, I
suppose satisfactory to himself; I am sorry to say not to me.
We must discriminate. Law is a science of diserimination.
You can not jumble up motions in arrest of judgment and mo-
tions for defects in indictment and the unconstitutionality of a
law in one question.

Let us discriminate, and before I finish I.will answer every
question the Senator asked, and I will show him that while he
is right in one proposition he asserts, he is wrong in the others.

I say to him now, if there is a motion in arrest of judgment
for a defect of form, the man can be tried again on another
indictment. We all know that. The defendant at the proper
time makes a motion in arrest of judgment for defect of form.
The court grants the motion. It arrests the judgment because
of some defect in the indictment. The grand jury can find an-
other indictment against him. L

Mr. NELSON. Mr. President—

Mr. RAYNER. In one minute,

Mr. NELSON. I want to call the Senator's attention to a
decision of the supreme court of his own State. It is the case
of the State of Maryland v. Willlam Suiton, where a man was
conviceted upon an indictment containing two counts, one count
charging him with committing the crime of rape and another
count charging him with an assault to commit rape. He was
convicted. A motion in arrest of judgment was made. The
motion was granted. The attorney-general of the State took
an appeal to the supreme court of Maryland, and the supreme
court held that the motion in arrest of judgment had been
improperly granted. Here are the final words of the decision:

The verdict was imperfect, and the matter in issue not so ascertained
as that the court could render any judgment thereon, and therefore it
was a mistrial. The county court erred in discharging the prisomer.
The court should have awarded a venire de novo. udgment reversed
and procedendo awarded. (State of Maryland v. Willlam Sutton, 4
Gill's Rept., pp. 494—498.)

There is a case in the Senator’s own State where a writ of
error was taken te the supreme court of the State upon motion
in arrest of judgment.

AMr. RAYNER. I want to gay to the Senator from Minnesota
that while I am very much obliged to him for giving me a
decision in my own State, both my colleague and I are rather
familiar with those decisions. Each of us has occupied the
office of attorney-general of our State, and I have quoted that
case half a dozen times, It shows what I said, that the Sena-
tor will not diseriminate. Where there is a motion in arrest
of judgment and the judgment is arrested, the defendant can
be tried again. That is an elementary proposition of law. No
one——

Mr. NELSON. What about a motion to quash an indictment?

Mr. RAYNER. Let me answer your questions one by one.
We have disposed of the first question. "The judgment is ar-
rested on a motion made by the defendant, and one of two
things takes place. The defendant can either be tried again
under the same indictment, provided the motion in arrest does
not go to the indictment, but goes to some other part of the
record. If the motion goes to the indictment, there must be a
new indictment. There is no use discussing that further. It is
an elementary proposition.

Mr. NELSON rose.

Mr, RAYNER. I ask the Senator not to interrupt me on this
legal propesition. I am coming to the other class of cases in a
moment.

Mr. NELSON. Allow me a question in that connection, and
that is this: Has not this man, according to your doctrine, been
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in jeopardy? According to the doctrine you advocated a mo-
ment ago with respect to jeopardy, has not this man been in
jeopardy, when a verdict of the jury was rendered upon the
indictment and the motion in arrest of judgment made?

Mr. RAYNER. He has never been in jeopardy for one mo-
ment, and the Senator will see it, if he will examine the case.

Mr. NELSON. When is a man in jeopardy?

Mr. RAYNER. Let us get down to the cases. He has never
been in jeopardy, upon the principle that he has arrested the
jeopardy by his own motion, and the authorities state that
while the jeopardy may attach, that the jeopardy can be ar-
rested by the motion of the defendant. This is a rule, how-
ever, subject to exception.

Mr. KNOX. Mr. President—

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Pennsylvania?

Mr. RAYNER. Certainly.

Mr. KNOX. May I ask the Senator from Maryland if the
provisions of this proposed act do not apply exclusively to mo-
tions made by the defendant? A motion to quash is a motion
made by the defendant; a demurrer to the indictment is the
action of the defendant, and a motion to arrest judgment after
verdict is the act of the defendant. Now, does not the. defend-
ant in all these cases arrest his jeopardy?

Mr. RAYNER. He does not, and I shall show the Senator
he does not.

Mr. KNOX. I should like, then, for the Senator to distin-
guish between the question I have put to him and his answer to
the question of the Senator from Minnesota.

Mr., RAYNER. I will; because the defendant need not make
any motion in these cases, and yet the indictment may be
quashed. T will give the Senator a case. The court can quash
it without motion. I will come to that in a minute. I know
exactly what the Senator thinks upon that subject. It is not an
unbending rule, one not without exceptions, that every time the
defendant makes the motion it arrests the jeopardy. But it is
an answer to the proposition of the Senator from Minnesota, and
that is that a motion in arrest of judgment suspends the jeop-
drdy. Let us take a case.

Mr. KNOX. ILet me put a question right here. When is a
demurrer by the defendant to the indictment an act of the de-
fendant which arrests his jeopardy? .

Mr. RAYNER. I doubt very much whether a demurrer by the
defendant to the indictment upon the ground of the unconstitu-
tionality of the act will arrest jeopardy. I am coming to that,
and I will give you the cases.

Alr. NELSON. Mr. President——

Mr. RAYNER. Will not the Senator let me proceed for about
five minutes?

Mr. NELSON. Will the Senator allow me a question?

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Minnesota ?

Mr. RAYNER. I suppose I will have to.

Mr. NELSON. I do not want to take up the time unless it is
satisfactory.

Mr. RAYNER. It is not very satisfactory.

Mr. NELSON. Let me put the case to the Senator from
Maryland on the motion to quash an indictment. Suppose the
motion is granted and the indictment is quashed. Has the de-
fendant been put in such jeopardy that he can not be tried
again? 1

Mr. RAYNER. That illustrates the point I made. The Sen-
ator from Minnesota will not discriminate. You ean guash an
indietment upon a dozen different grounds. What ground does
the Senator speak of? You can quash an indictment for defect
of form. You can quash it upon the ground that the law has
been repealed. You can guash it upon the ground of the un-
constitutionality of the law. You can quash the indictment
upon the ground that the grand jury has not been properly im-
paneled.

Mr. NELSON. Mr. President——

_Mr. RAYNER. One moment. The Senator from Minnesota
mixes and confuses all these grounds and seeks an opinion upon
all of them when an opinion that would apply to one would
not apply to the others. f

Mr. NELSON. Mr. President—

Mr. RAYNER. Let me proceed. I beg the Senator's pardon.
The Senator will have his own time. I want to say that I am
not before the Senate to allege that a man can be put in
jeopardy twice. I want a provision put in this bill that he
can not be tried twice. I want to get rid entirely of the word
* jeopardy,” and then the Supreme Court can decide in each
case whether the defendant has been put in jeopardy or not.
But when a man has been once tried and acquitted that ought

to be the end of it, jeopardy or not. Let me go back and finish
this quotation, because I want to give some authorities on that.

Mr. PATTERSON. Mr. President :

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Colorado?

Mr. RAYNER. Of course I have to yield, but I would rather
not.

Mr. PATTERSON. It is for a question. The question I want
the Senator from Maryland to answer is this, having the pend-
ing bill as the basis of my question: How in any case can a
defendant who has been tried and acquitted make any of the
motions that are provided for in this bill? These motions are
only made where the ruling Is against the Government. A mo-
tion to quash must be against the Government. The decision
on a demurrer must be against the Government. A motion in
arrest of judgment is after there has been a trial and a convie-
tion, and not a trial and an acquittal. If a motion in arrest
of judgment is sustained—and that is the only one of the three
cases in which there can have been a trial—the motion in mind
to be presented to the court—if the defendant has been tried
and convicted and then he interposes a motion in arrest of
judgment and his motion is sustained, and then a writ of error
taken to an appellate tribunal, that is not a case in which the
defendant has been tried and acquitted, and he can be put to
trial again. It is a ease in which he has been tried and con-
victed, but the court for technical reasons, whatever the reasons
may be, sees fit to arrest the judgment that would follow on the
verdict of the jury or the finding of the court in that case, and
the case goes to the appellate tribunal. If there should be a
reversal, I can not understand how a man is put in jeopardy
the second time, because he has never been acquitted.

It is always in case of a trial and conviction in the matter
of an arrest of judgment, and in the other two cases, a motion
to quash or a demurrer, the motions must ex necessitati be made
before jeopardy attaches.

Mr. RAYNER. Is that your question?

Mr. PATTERSON. It is one of those questions which I could
not put without making a speech.

Mr. RAYNER. I know; but I have made that same speech.
I agree with you entirely in every word you say. That is what
I have been trying to show to the Senator from Minnesota.
Let the Senator from Colorado convince the Senator from Min-
nesota, not me. I agree with him. When a judgment has
been arrested—I will say for the third time—the man is not in
jeopardy.

Let us get on to another matter. I have said twice that no
one can contend that where a judgment is arrested on motion
of the defendant he has been in jeopardy.

Mr. PATTERSON. But how can any provision of this bill
put him in jeopardy ?

Mr. RAYNER. If you will let me come to that, T will gladly
do so. In the cases 1 have cited here I have reached the point
where everyone on this floor must admit that there is a great
conflict of decisions upon the definition of the word * jeopardy.”
1 have already stated the ground upon which I want this amend-
ment put in the bill. T have gone along and said that where
upon motion of the defendant judgment is arrested, he is not in
jeopardy. If you will only let me get to the cases where it is
doubtful whether he is in jeopardy or not, a class of cases I
want to reach, then I will get to the end of this argument, I
want to finish what Justice Holmes says in this opinion, which
is more important than other collateral matters which do not
affect the question here at all. I will read it again, and I ask
the attention of the Senate to it:

If a statute should glve the right to take exceptions to the Govern-
ment, 1 believe it would be impossible to maintain that the prisoner
would be protected by the Constitution from beilng tried again. He
no more would be put in jeopardy a second time when retried because
of a mistake of law In his favor than he would be when retried for a
mistake that did him harm. (Kepner v. United States, 195 U. 8., 135.)

Mr. President, now let me give a class of cases where the trou-
ble occurs. Suppose, for instance, a defendant is put on trial. He
is arraigned, pleads not guilty, employs counsel, the testimony
for the prosecution is heard, the testimony for the defense is
heard, and at the end of that case the court mere motu, not
upon the motion of the defendant, announces upon an exami-
nation of the authorities that it believes that the act under
which the prisoner has been indicted is unconstitutional, and
it acquits the prisoner. Should that prisoner be tried again?
You can not answer that question, because there are half a
dozen cases one way and half a dozen the other, and, with the
greatest respect to the eminent members of the profession on
ihis floor, that question can not be answered satisfactorily—
whether the man has been in jeopardy. With the great respect
I have for the opinion of the Senator from Colorado, he can not
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answer it, because if he says the man has been put in jeopardy
he will be met with authorities which say he has not been, and
if he says he has not been he will be met with authorities that
say he has been put in jeopardy.

Another case. These are not moot cases. They have oe-
curred in the different States. It is a familiar practice in my
own State for a court to decide a case on points never raised by
counsel. My distinguished colleague and I once had a very
fmportant case in Maryland, and we thought we understood it.
We argued it below, and we won the case. It went to the court
of appeals, and we thought we had thoroughly argued it, and
after we had finished the court decided the case against us
upon a point that never occurred to either counsel on either side
of the case, and there the decision stands. Over and over again
our courts decide cases upon points that are not raised by
counsel.

Let me give two other cases.
point.

ITaving studied the question, having annotated the authorities
upon the subject of jeopardy, I am in great doubt as to what
jeopardy means, and I want a plain provision in this bill, not
defining what * jeopardy " means—I can not do that; I am aware
of that; I can not give a legislative construction to a constitu-
tional provision—but I want a plain provision put in this bill—
not an invention of my own, but copied from the statutes of some
of the States and copied from a law that you gentlemen passed
here in the Senate—providing that in no case where the de-
fendant had been aequitted shall he be tried again, no matter
what the ruling of the appellate tribunal may be.

ILet me give you another case. You go on to trial. The man
is arraigned. He pleads. He employs counsel. The testimony
for the prosecution is taken. The testimony for the defendant
is taken. At the close of the case the court says upon an ex-
amination of the statutes it has come to the conclusion that
that statute has been repealed by subsequent legislation; and
we know. that sometimes among these hundreds and hundreds
of Federal statutes, with their unjust and unmerited punish-
ments, it is almost impossible to tell whether a statute has been
repealed by implication by the enactment of subsequent laws.
Ought that man to be tried again? He has been ready for his
trial. Ie has called his witnesses. He has employed counsel.
He is ready to go before the jury. The court holds that the
statute has been repealed. The prosecuting attorney takes the
case to the Supreme Court of the United States and it says, * The
law has not been repealed.” Ought that man to be tried again?
I am not prepared to say that that man has been in jeopardy.
I am not prepared to say that that man has not been in jeopardy.
I am prepared to say that that man ought never to be tried
again in any tribunal governed by the common law.

Mr. KNOX. Mr. President

Mr. RAYNER. One moment.
case.

Mr. KNOX. Will the Senator permit me to put one question?
It will not be long. .

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Pennsylvania?

Mr. RAYNER. Certainly.

Mr. KNOX. T think it goes to the meat of your amendment
and to the point of this bill. The amendment of the Senator
from Maryland, I understand, is that there shall be no retrial
after a man has been acquitted. Am I correct in that state-
ment? That is the substance of the amendment—there shall be
no trial after the defendant has been acquitted.

Mr, NELSON. Acquitted by the verdict of a jury.

Mr. RAYNER. I bhave in the amendment no such words as
“acquitted by the jury.” I have nothing to do with the jury.
He may be acquitted by a magistrate if it is on the merits, as
it was in the common-law case. There it was a trial before a
parliamentary magistrate on the merits. That ought to be
the end of that man's trial, and no supreme court on earth
ought to have the power to try that man again. I do not care
by what tribunal he is acquitted, if it is a tribunal of competent
Jurisdiction.

Mr. KNOX. Now I will finish my question, with the per-
mission of the Senator from Maryland.

Mr. RAYNER. The Senator frem Minnesota interrupted me.

Mr. KNOX. I do not want the Senator to understand nec-
essarily that my questions all indicate antagonism to the views
he has set forth here this morning, because there are many
things the Senator has said with which I agree entirely. But
for the purpose of considering the amendment I should like
to have the Senator indicate where under this bill there is any
writ of error or appeal given to the United States where the
defendant has been acquitted.

Mr. RAYNER. What is the verdict in the case I have given?

I am not dogmatic upon this

Let me give you one other

What verdict does the court find? Where the court holds that
the law is unconstitutional, what is the verdict in the Senator’'s
State? ¥

Mr. KNOX. Courts do not render verdicts with us; juries
render verdicts, and the courts pronounce judgments.

Mr. RAYNER. It is not that way in our State. A court may
render a verdict and a court may pronounce judgment, because
the prisoner has a right to be tried before the court, and you
can not deny him that right. The practice is different in the
different States. ILet us take a jury trial, however, and sup-
pose that proceedings have progressed to the point I have indi-
cated, and then the court holds the law unconstitutional. What
is the verdict and what is the judgment in that case? What is
done in that case in the Senator's State, if he knows? The
Senator does not know and no one knows——

Mr. SPOONER rose.

Mr. RAYNER. What is done in the State of Wisconsin in a
case of that sort?

Mr. SPOONER. I did not hear the Senator.

Mr. RAYNER. You heard the case—my illustration?

AMr. SPOONER. No; I did not.

Mr. RAYNER. T beg pardon. A man is arraigned on an in-
dictment. Ile pleads not guilty. He employs counsel. The
testimony for the prosecution is heard. The testimony for the
defense is heard, and the defendant is ready to go before the
jury. And at the end of the case the court says that upon an
examination of the statute it believes the statute to be uncon-
stitutional, and it quashes the indictment upon the ground of
the unconstitutionality of the statute upon which it is founded.
What is the verdict and the judgment in Wisconsin? I know
what it would be in my own State, but not in any other State.

Mr., SPOONER. The court would direct an acquittal by the
jury.

Mr. RAYNER. Do you think that man ought to be tried
again?

Mr. SPOONER. 1 will get to that.

Mr. RAYNER. I want you to get to it, and get to it slowly
and surely. I say under this proposed statute you could try
that man again. That is my point, as T have indicated to the
Senator from Minnesota. That man will be tried again under
the proposed statute. In other words, you open the doors
under this proposed statute. If there was no appeal taken the
man could not be tried again.

Let me give another case, a case that comes right home to
this bill. Suppose there is a plea of limitations. Suppose a
man is indicted. I want to say to Senators I have had little
criminal nisi trial practice; I do not want it. I tried two crimi-
nal ecases, murder cases, when I first came to the bar, for the
prisoners, and I felt worse than either of the men did.

Mr. PATTERSON. Mr. President:

Mr. RAYNER. One minute. I say I felt worse than did
either of the men, who ought to have been hanged, and I made
up my mind that I could not practice criminal law at nisi prius.
About a week after that time I was offered the position of
State’s attorney for Baltimore ecity, which I accepted for the
moment, but in about a week I came to the conclusion that I
could not prosecute a man. I felt every time I prosecuted a
man that I was prosecuting his wife and children. I have,
as attorney-general, had four years’ practice in the appellate
tribunals, and it became my duty, in connection with the
State's attorneys for the different counties and cities, to try
these - cases.

My colleague has had the largest criminal trial practice in
the State of Maryland—perhaps as large a criminal trial prac-
tice, as well as any other practice, as any lawyer here. I think
he agrees with me upon the views I have taken.

I am speaking now of what is the law, and I want to be dis-
tinctly understood, so as to have no mistake about it. I am
not defining jeopardy. There are questions that can be asked
me as to what is jeopardy or what is not jeopardy that ean not
be answered. I merely say when a man is tried and when he
is acquitted he never ought to be tried again. I do not care
what he is acquitted on.

Let me give this plea of limitations case now. Suppose a
plea of limitations is not filed in time. In our State we file
what is called a ne recipiatur—that the plea be not received.
Suppose the Government files a plea of ne recipiatur and the
court overrules the plea and the Government takes an appeal.
An acquittal is directed upon the plea of limitations. Now,
can you try that man over again? One author say you can.
Another says you can not. The Encyclopedia says that when a
man has been tried upon the plea of limitations you ean not
try him over again. He has risked his case upon the plea of
limitations, has been acquitted, and you can not try him over
again. In this bill you permit him to be tried over again, be-
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cause you take an appeal to the Supreme Court, and the Su-
preme Court holds that the plea of limitations was not filed in
time, that the man has never been put in jeopardy, and.he is
tried over again.

In order to show my friend that this amendment is not new,
that this is no innovation of my own, I want to put in what
was stricken out in the original bill. Why did the Judiciary
Comimittee strike this out? The words that were stricken out
of the original bill occur on lines 6, 7, and 8. Read it and it
will not be considered that my argument has anything peculiar
at all about it or that there is anything novel about the point I
am making. Lines 6, 7, and 8 read:

That if on such a writ of error it shall be found that there was error

in the ralings of the court during the trial, a verdict in favor of the
defendant shall not be set aside.

Why was that taken out of the original bill? Why was it not
left in there? I want that put back., It is the best thing that
you can do—to put this back into this bill. It was put into
the District of Columbia bill. There is therefore nothing
startling about it. I am just trying to extricate ourselves from
this howling wilderness of confusion upon the subject of what
constitutes legal jeopardy. Here is the District of Columbia
bill that the Senate passed giving the appeal :

Provided, That if on such appeal it shall be found that there was

error in the rulings of the court during the trial, a verdict in favor of
the defendant shall not be set aslde.

Not only that, but you will find this same provision in the
laws of Arkansas, of Nebraska, and of Nevada. I like the
Nevada law better than I do any other. In Arkansas it is pro-
vided that judgment in favor of the defendant which operates
as a bar to future prosecution of the offense shall not be re-
&efsed by the supreme court. In Nebraska you find a provision

e

The judgment of the court in the case in which the bill was taken
shall not be reversed nor in any manner affected.

This is good law. Why not put this in?

But the decision of the sufrome court shall determine the law to

govern in any similar case which may be pending at the time the deci-
slon is rendered or which may afterwards arise the State.

Why not put the Nevada law in? In Nevada there is a pro-
vision that an appeal taken shall in no case stay or affect the
operation of a judgment in favor of the defendant.

Texas has a provision in her constitution that an appeal shall
not be taken by the State. I think the Senator from Texas,
perhaps, will tell me whether I am quoting the points correctly
or not in the constitution of Texas, giving no right of appeal
at all in criminal cases to the State. Twenty States have
refused to give the right of appeal in eriminal cases, and out of
the other States that have given them half of them have a pro-
vision similar to my amendment. They are not defining * jeop-
ardy,” they are simply reiterating a principle which has existed
from time immemorial, that when a man is once tried and once
acquitted, no matter by what tribunal, if it is a tribunal of
competent jurisdiction, he shall not be tried again.

Now, in eonclusion, T do not propose to go to work and pass
a law for 80,000,000 people to remedy the erroneous judgment,
perhaps, of a judge in a single case, and that is all that this law
seems intended for. We never heard of it until that decision.
I want to say that I believe that decision was right. I have
carefully examined it. I think if Judge Humphreys——

Mr. NELSON. Will the Senator allow me to interrupt him?

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Minnesota?

Mr. RAYNER. Certainly. :

Mr. NELSON. I want to call the Senator’s attention to the
fact that in the very case to which he refers no appeal could
have been made under this bill. No appeal on a writ of error
could have been taken under this bill for the reason that the
issue of fact was submitted to a jury and the jury found in favor
of the defendant upon that plea in bar. Under this bill that
case could not be appealed to the Supreme Court of the United
States,

Mr. RAYNER. That is just what I have said.
could not have taken an appeal.

Mr. NELSON. Not in that case, because the defendant had
been in jeopardy. He had been tried by a jury on that issue.

Mr. RAYNER. I said you could not have taken an appeal
in that case, and that is the reason why this law is proposed.
It is to give an appeal in a case of that sort.

Mr. NELSON. This proposed law does not give an appeal in
a ease of that kind. It gives an appeal from the decision or
judgment sustaining a special plea in bar when not put in
Jeopardy.

Mr. RAYNER. You can raise precisely the same question by
a special plea in bar. The Senator from Minnesota knows why
this law is being urged and precipitated. As far as I am con-

I said you

cerned, I do not suppose anyone has stood out here longer and
more strongly than I have against all the combinations of rail-
road companies or trust companies or any other companies when
they are violating the law. I have gone to the extreme point on
that question, and I stand here ready to enforce the law with
the severest punishment when there is any violation of it.

But I am not prepared to pass such a law to-day for 80,000,000
people, perhaps because a judge has made a mistake in a given
case. I think the judge was righf, but even if he was wrong I
am not in favor of changing the common law. This is a peril-
ous matter that we are engaged in. This is a perpetual matter.
We have gone along for over a hundred years without it and
now in a moment we are to revolutionize the practice of the
appellate tribunals of the United States. We have gone along
for centuries under the common law without it and now,
because a judge in a given case gave an opinion that did not
suit somebody, we are asked to pass a law which endangers
the liberty of our citizens. Men may not have been put in
jeopardy, and there are hundreds of cases where a man ought
not to be tried again whether he was put in jeopardy or not.

The Senators from the South have seen men dragged from
their homes to northern prisons for violations of law that they
were innocent of. We are not so much concerned with the com-
mon carriers violating the law and with people violating the
Sherman trust act in my jurisdiction. I am not afraid to
trust the inferior courts of the United States with the adjudi-
cation of those cases. Find better judges and you will have
better decisions, and if your judges are not honest, then there
is a remedy.

Tet me give you, in conclusion, a case that expresses my senti-
ments better than I can, from a great judge, and one of the
greatest judges who ever sat in a State tribunal of this Union.
et me read what he says about this condition and I will finish
what I desire to say. -

The Senator from Georgia [Mr., Bacox] knows these judges.
He was a student with one of them. They are great names
with us in Maryland—Joseph Henry Lumpkin and Eugenius
A. Nisbet. This is Judge Nisbet's opinion. It is very short.
1 want to give it to you. Speaking of jeopardy, he held that a
writ of error did not lie to the court in a criminal case at the
instance of the State, except to settle future cases. It ought
never to lie. If the constitutionality of a law is involved, let
the Supreme Court of the United States decide upon the con-
stitutionality or the unconstitutionality of the law. I am per-
fectly willing to vote for a law of that sort, and that decision
will be binding thereafter in every case that arises upon the
law. But I am unwilling to go beyond that., I am not willing
that the ease should have a retroactive effect, virtually an ex
post facto effect, and convict a man who has been already
acquitted before a tribunal of competent jurisdiction. Now,
let us see what was said in this case:

These ?rlnclples are founded upon that great fundamental rule of the
common law, * Nemo debet bis vexari pro una et eadem causa,” which
rule, for greater caution and in stricter vigllance over the rights of the
citizen against the State, has been in substance embodied in the Consti-
tution og the United States.

That means what I have been contending for to-day, that no
man should be twice tried for the same cause.

The trial of a citizen for a violation of the criminal law is a very
different thing from the trial of civil rights between two citizens,

The forms of [:medure and the principles upon which they W
are different. # * If there is, by reason of the offense rged,
an Injury done, especlally to any one person, he has a remedy for the
wrong. In eriminal trials the SBtate—the supreme authority, that au-
thority which makes the law and prescribes its penalty and executes
its judgments—moves against the citizen. * * * It is a salutary
precaution In favor of the citizen against an abuse of the sovereign
authority ; for histo teaches the melancholy truth that however
fenced and guarded, limited, and defined by laws or usages, It some-
times breaks over all these barriers, defles the sentiment of the world,
and, in the name of the law. violates justice and outrages humanity.
The reign of the Stuarts in England illustrates these views. That the
state will not, in this signally favored country, thus abuse its powers,
is not only hoped, but believed. Vigilant for right and liberty, we will
not trust her, but hold her steadily to the just limitations within which
the wisdom of other states and past generations have clrcumsecribed
her.

Now, Mr. President, in conclusion, I am opposed to this law
upon still another and a broader and a higher ground.

The VICE-PRESIDENT. The Senator from Maryland will
kindly suspend while the Chair lays before the Senate the un-
finished business, which will be stated by the Secretary.

The SecrerarY. Table Calendar 26, Senate resolution 214, by
Mr. CARTER.

Mr. NELSON. I ask that the unfinished business be tem-
porarily laid aside. 2

The VICE-PRESIDENT. Without objection, it Is so ordered.
The Senator from Maryland will proceed. '

Mr. RAYNER. NMr. President, I could not state my conclu-

‘sion any better than the Senator from Maine [Mr. Harr] stated
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it the other day. Just in a few words, as concisely as it could be
put, he made the whole objection that lies to this bill. I am
opposed to it mpon the grounds stated by him. I am opposed
to it, but, as I have said, upon a broader ground.

We are here, Mr. President, day by day legislating in the
interest of centralization. The Executive, it seems to me, is day
by day encroaching upéon constitutional limitations; and now
we are to commence with the judiciary and enlarge the powers
of the Supreme Court, and give it a jurisdiction which, in my
judgment, violates the cardinal principles of the common law,
is against American precedent, and, what is worse than all, in-
fringes upon the Constitution of the United States.

Mr. President, you can count me out of this performance, I
do not know how long I will remain here, but so long as I am
here I will to the last degree with all my humble strength resist
every enlargement of Federal power, whether in the hands of
the legislative, the executive, or the judiciary departments, that
is not demanded by the absolute requirements or necessities of
the American people.

Mr. KNOX. Mr. President if I entertained any such view
of this proposed legislation as suggested a few days since by
ihe Senator from Maine [Mr. Hate] and repeated to-day by the
Senator from Maryland [Mr. RaysEer], I would be most earnest
in my opposition to the bill.

The Senator from Maine stated exactly my position when he
said that the old-fashioned doctrine that a man should not be
placed twice in jeopardy of life or limb for the same offense
was good enough for him. It is good enough for every Ameri-
can citizen, and whether he willingly yields his assent to that
doctrine or not, it is the doctrine of the Constitution, and he
must bend to it.

Mr. President, if I thought there was a single line, or a sen-
tence, or a clause contained in this bill which by any court
would be construed to place a man fwice in jeopardy, I would
vote to cut it out, not because there would be any necessity for
cutting it out, as it would be invalid under the Constitution of
the United States, but I would vote to eut it out upon the ground
that it would not be an artistic and intelligent bill with such a
provision within its borders.

Mr. President, before proceeding to say anything—and I pro-
pose to say very little—as to the merits of the bill, I wish to
correct an impression that the Senate must have from what the
Senator from Maryland has just stated, that this is an entirely
new proposition; that it has been sprung on the Senaie be-
cause of some very recent things that have occurred in the judi-
cial history of the United States. Such, Mr. President, is not
the case, and in respect to this I speak of personal knowledge,
because I can say to the Senator from Maryland that as long
ago as 1902 I had the honor, in a report to the Congress of the
United States, when I held the position of Attorney-General of
the United States, to recommend this legislation to Congress;
and it is my impression that I was not the first Attorney-General
to make that recommmendation.

Mr. President, this legislation is along the line of the law as it is
understood in England under the common law. It is along
the line of the action by a great majority of the States of the
United States. In England the Crown always had the right
to an appeal in a criminal case. In my own State since ifs
foundation the right has been conceded. Our courts have
always said that it exists except where limited by statutory
provision. If I had the time I could enumerate from the report
of the committee at least twenty-eight States where the pro-
visions of their statutes are substantially the same as those
contained in the pending bill.

Mr. President, the question of what or what is not jeopardy
is a most material ene for our consideration. I quite agree with
the Senator from Maryland that it is extremely difficult to
define what jeopardy is; and we get our best notion of jeopardy
from the decisions of the courts which say what is not jeopardy
under the particular circumstances.

I quote from the law writers:

Jeopardy, in its constitutional and common-law sense, has a strict
- gllﬁmtlon 50 crimi%al prosecution only. (In re MeClaskey, 37 Pac.,
58, kla., 56
A defendant is not {n legal jeopardy within the meaning of the con-
stitutional restriction until he has been put upon his trial before a
tent jurisdiction, upon an indletment or Information
which is sufficient in form and substance to sustain a conviction.
Thus a plea of former je eg'uﬁy, which merely alleged that defendant
had formerly been informed against for the same offense, but did not
nll ﬂmt he had been ?ut on trial, was demurrable. (Klein v. State,
1036, 1037, 157 Ind., 146 ciling Cooleg, Const. Lim., ed.,
399 Rowland ». State, 1"3 ind 511 485 ; Dye v. StntP..
130 'Ind., 29 N. ., 771.)
Where an indictment was so defective that, if the defendant had been
convicted u.ndcr it, he could have had any gudgment entered up against
him revcrsed,] here is no jeopardy, and the solicitor is authorized to

ﬁ‘% )for a nol. pros and indiet anew. (White v. State, 49 Ala., 344,

Where an Indlctment is quashed on demurre the defendant is not in
;eopardr under it, and may be E!er a second indictment
or the same o\'fense (State o. i].l 33 A:t. 129, 181.)

“ Jeopardy ™" is not s ({nonymous with the words “ twice put on trlnl L
and there is a wide difference between a verdict given
nﬂverdict whenever the jury are charged with the person, and t,he
offense—

And this comes nearer being a definition of jeopardy than any
I have been able to find—

whenever the jury are charged with the person, and the offense is
punishable by death, and the indictment is not dcfective. he is in jeop-
ardy of life, and accordingly, if discharged without a verdiet, he can

not be tried again. DBut where a person is put on trial under a bad
indictment he may be tried again, though acquitted, becaunse his life
was not in Ef pardy, and the court could not have given ju ent
a ainst him if he lmd been convicted. (United States v. Gilbert, U. 8.,

Fed. Cas., 1287, 1

Jeopardy does not attach after a verdict a st accused, it has
been set aside on his motion for a new trial. (People v. Travers, 19
Pac., 268; T7 Cal.,

Jeopardy does not attach if, after a_verdict inst accused, it has
tn%mé r,let ils(ildf on arrested judgment. (People v. Travers, 10 Pac., 268;
77 Ca 7

ardy is not considered as attaching, although the jury has been
swom if the defendant is erroneously convicted and obtains a reversal
of judgment. (Lovett v. State, 14 South., 837, 838, 33 Fla.,, 389;
People v. Travers, 19 Pac., 268, 77 Cal., 176.

ulvi{ ¢ jeopardy,” within the meunl'ng of the Constitution, Is meant
lawful jeopardy from the commencement of the pro gs until their
termination by a proper judﬁpﬁgxt and sentence or acquittal, or what
the law regards as such. e, either for want of jurisdiction or
from some defect in the indictment, or from such error in the course of
the prrx‘eefllngs the verdict is set aside or the judgment arrested on a
writ of error brought by the defendant or on a motion made by him, and
he is tried again, he is mot thereby put in jeo ards' a second time.
(Commonwealth ¢. Wheeler, 2 Mass.,, 172, 17 Commonwealth wv.
Peters, 53 Mnﬂs 12 Metc., 387 Commonwealth v.’ Roby, 29 Mass., 12
Pick., 496, 502 Commonweﬂth v. Lahy, 74 Mass., 8 Gray, 459 ; Com-
monwealth v. Gould, 78 Masa.. 12 Gru§ 171; McKee v. People, 32
N. Y., 239: People ©v. McEay, N. Y., 18 Johna, 212; State v. Walte

Ann., 400; Jones v. htnte, 15 Ark., 261 Turner v. State, 4
’1 Gemrd v. People, 4 11, 3 Scam., 362; State v. Redman, 17
Btate v. Sutton, Md., 4 Gin, 404 ; Cwle Const. Lim., 3d
ed, 32 St. & Const. Law, 2d ed., 672, 5 4, note “a’" In
McKee v, 1'005:3 (82 N. Y., 230, 2-15] it was held t.hnt the term has no
relation to the reversal nt an erroneous judgment and pronouncing a
legal one pursuant to a -legal conviction. Accordinfly. where a_ final
judgment is reversed on account of an erroneous sentence and the case
remanded for a proper sentence, the resentence does not put the prisoner
twice in jeopardy within the mennlng of the Comstitution, theugh hi
has served a part of his time under the original sentence. (Common«-
wealth v. Murphy, 54 N. E., 860, 861 ; 174 Mass., 369; 48 L. R. A, 303 ;
756 Am. St. Rep., 353.)

I ask the indulgence of the Senate to read about a page and
a half from Bishop on Criminal Law, volume 1, sections 1024
1030. I have made the selection of these excerpts with the
groatest care, and because I think they will be of use to Sen-
ators in making up their minds about this bill.

Rights of Btate to have proceedings reversed.—In England writs of

error, the practical object of which generally to bring whatever ap-
rs of record under the review of a higher tribunal, seem to be

allowable to the Crown in criminal causes; but the courts of most of
our States refuse them and refuse the right of appeal to the State or
Commonwealth, except where e Iy authori by statute, as In
some States they are. In Maryland the State may have a writ of
error at common law to reverse a ju nt given on demurrer in favor
of a defendant. And in some other tes guestions of law may, with-
out cific statuto direction, be review by this prnceeding or‘gy
appeal on prayer o the State. The question iIs not from 4
culty ; but probab g{ udges have .refused the wrlt to the State
from not distingui ing sufficiently between cases in which the rehear-
ing would violate the constitution and cases in which the prosecuting
pu\aim;l ll:lsal the same Inherent right to a rehearing as a plaintiff has in
a civil snit,

Common law impediments to rehearing.—It should be borne in mind
that the constitutional provision under consideration is not the only
impediment to the rehearing of a criminal eause. It is the only one
not removable by legislation; but, when legislation has not interfered,
and the guestion depends on common-law principles, there may be vari-
ous other absolute bars to a further trial.

Validity r[ statute authorizing rehearings.—Whatever the terms of a
statute providing for the retrial of eriminal causes, or a reexamination
of the proceedings, it will not ordinaril J be interpreted, and will never
have force, to violate the oonstlmtion provision under consideration.
1f the }eopnrdy has once attached, can y
without the consent of the defendant. whntevet the stntute may direct.
It will apPly only where It constitutionally may.

Reversal by State after trial.—A statute which undertakes to give
to the State the rii;ht of appeal, to retry the party after acquittal on a
wvalid !ndltr.ment. vold. And no writ of error or other proceedin
allowed to the State can constitutionally open anew the guestion o
guilt after the jeopardy has attached. ven though an acquittal has
been produced by an erroneous direction of the judge at the trla,t the .
result is the same.

But—

Reversal before jeopardy.—Before jeopardy, any reversal of proceed-
ings, whether on prayer of the State or of the defendant, may be had
without prejudice to a fresh prosecution.

Thus—

Valid indictment quashed—JTudgment on invalid—If, without a trial,
the court quashes a valld indictment, or enters judgment for the d&-
fendant on his demurrer, believing it invalid, a trial may be had after
the prosecutor has procured the reversal of these pr ings ; beecanse,
as we have seen, the prisoner is not in jeopardy until the jury is im-
paneled and sworn. And the same consequence follows where a judg-
ment of conviction has been rendered on an invalid indictment.
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But—

Proceedings regular down 1o trial.—Where the indictment is suffi-
cient and the proceedings are regular before a tribunal having juris-
diction down to the time when the jeopardy attaches, there can be no
second jcopard?’ allowed in favor of the State on account of any lapse
or error at a later stage. This doctrine should be considered in con-
nection with what was said under our last subtitle, else it may be mis-
applied.

For example—

Quashed at defendant’s prayer.—I1f—

And I take it this is the nub of the whole proposition—

If at any stage of the proceedings a defendant procures an indictment
to be gquashed, he can not be heard to assert, in bar to a new one, that
the first was good and he was in jeopardy under it.

Court without authority.—If the court has no %urlsd[ction over the
offense, or derives its existence from an unconstitutional statute, or
is holding a term not authorized, or is otherwise without authority in
the premises, the defendant is not in jeopardy, however far the tribunal
{n'oc 8. In most or all of these circumstances the final judgment

s not voldable, as mentioned in a previous section, but void; so that
lﬁ}s unrerteirsled conviction is no more a bar to another prosecution than

8 Acqn al.

Con:!urrent Jurisdiction (magl'strafc‘s—courﬁmarﬁal}.—ﬂut it the
tribunal has authority, concurrent with another, or exclusive—whether
it is an Inferior one, as a justice's court, a court-martial, or the court
of a municipal corporation, or is a superior one—a conviction or ac-
quittal in it will be a bar to subsequent proceedings in whatever court
undertaken.

The plea.—The plea, usually put in at the arraignment, is an essen-
tial part of the proceedings. And, until an indicted person has pleaded,
he is not.in jeopardy, though a jury has been sworn to try him or even
though there has been an actual trial. But the simlliter appears not
to be essential.

Mr. President, from these authorities, it seems to me, the fol-
lowing can be deduced: If a defendant, as is provided by this
bill, demurs to an indictment and the court sustains the demur-
rer, and the prosecutor appeals, and the court sustains the
appeal .and reverses the judgment on the demurrer, the de-
fendant was not in jeopardy, because he defeated his right to
a verdict by his own act.

It is the same in case of motion to quash as well as in case
of a maotion in arrest of judgment after verdict if the motion is
sustajmed. -

Suppose, however, the prisoner is acquitted upon a wvalid
indictment. I agree with the Senator from Maryland [Mr.
Rayner] that no statute could constitutionally open anew the
question of his guilt upon any appeal for errors at the trial,
and this act does not propose to give any such appeal. This
bill allews to Government an appeal only from—

Defendant's motion to quash or set aside indictment ;

Defendant’s demurrer to indictment ;

Defi nt's motion, successfully made, in arrest of judgment for
insufi cy of the indictment;

A juglgment sustaining defendant's special plea in bar.

These proceedings are all defendant’s aets before a verdict
to prewent a trial, except the motion in arrest of judgment,
which'is defendant's act after a verdict against him to defeat a
judgment on the verdict. These motions of defendant rest upon
the want of jurisdiction of the court, the unconstitutionality of
the statute, or some other lack of right to proceed to trial or
to judgment on the verdict, the effect of all of which is to
defeat the jeopardy. Mark this: It is not proposed to give the
Government any appeal under any circumstances when the de-
fendant is acquitted for any error whatever committed by the
court.

We can not give the Government an appeal or writ of error
~ in any case where a judgment of reversal would put the defend-
ant again in jeopardy, and this bill does not undertake to do so.
It gives the Government an appeal only when the defendant has
been sucecessful in defeating his jeopardy by defeating the trial.

The Government takes the risks of all the mistakes of its
prosecuting officers and of the trial judge in the trial, and it is
only proposed to give it an appeal upon questions of law raised
by the defendant to defeat the trial and if it defeats the trial.

The defendant gets the benefit of all errors in the trial which
are in his favor, and ecan challenge all errors in the trial which
are against him., It is certainly not too much when he attacks
the trial itself or the law under which it is conducted to give the
people the right to a decision of their highest courts upon the
validity of statutes made for their protection against crime.

Mr. PATTERSON. Mr. President, the position of the Senator
from Maryland [Mr. Rayser] with reference to this bill, it
seems to me, is somewhat of a reflection against either the
intelligence or the sense of justice of the members of the Ju-
diciary Committee who reported it. After listening with great
care to the remarks of the Senator from Maryland, I am con-
vinced that his attitude arises wholly from a misconception of
what this bill intends.

The Senator asks why a certain provision that was in the
bill, which came from the House of Representatives, was not
retained in the bill as it now stands. The reason is conclusive

that the House bill was so completely changed by the Judiciary
Committee of the Senate that such a provision would have been
wholly improper and have rendered the bill, as reported by the
Senate committee, thoroughly inartistic, if I may use that
term. The changes made in the bill by the Judiciary Committee
show how solicitous the Senate committee was as to the rights
and the privileges of a defendant who has been once in jeopardy.
The House bill, as it came to the Senate, provided for writs of
error to the Supreme Court, or.- the court of appeals, in every
instance, and in every case in which a defendant was entitled
to a bill of exceptions and a writ of error; in other words, the
bill, as it came from the House, permitted writs of error on
matters of evidence given before a jury on the trial of a crimi-
nal ecase; writs of error as to the instructions of the court to
the jury ; bills of exceptions and writs of error in every possible
contingency where they might be demanded by a defendant.

Mr. NELSON. Mr. President——

The PRESIDING OFFICER (Mr. GALLINGER in the chair).
Does the Senator from Colorado yield to the Senator from Min-
nesota?

Mr. PATTERSON. Certainly.

Mr. NELSON. Allow me to make a suggestion in that con-
nection, which is, that the House bill allowed an appeal even
where the defendant had been acquitted by the verdict of a
jury ; which would be altogether meaningless.

Mr. PATTERSON. Yes; and the Senate committee curtailed
the bill as it came from the other House and eliminated from it
everything that might seem to be responsive to the objections
made by the Senator from Maryland, and, instead of allowing
writs of error and bills of exception in every case in which a de-
fendant in a criminal ecase would be entitled to them, the com-
mittee limited the writs of error and bills of exception to four
particular specific cases, in neither one of which, Mr. President,
was it possible for jeopardy to have attached; and beeause it
was impossible for jeopardy to have attached in either of the
cases in which writs of error are allowable to the appellate
court, the provision in the House bill covering the matter of
jeopardy was not incorporated in the Senate bill. Let me read
what the House bill was:

That in all eriminal prosecutions the United States shall have the
same right of review hg writ of error that is given to the defendant, in-
cluding the right to a bill of exceptions.

With that sweeping, broad provision it is absolutely necessary,
Mr. President, if the rule of jeopardy is to be preserved, that the
provision which the Senator from Maryland insisted should be
incorporated in this bill should be in the House bill, which is:

Provided, That if on such a writ of error it shall be found that there
was error in the rulings of the court during the trial, a verdict in favor
of the defendant shall not be set aside.

Under the Senate bill there can be nothing which occurred
on the trial submitted to the appellate court. Therefore the
necessity for the proviso in the House bill does not exist and
would be wholly improper in this bill.

Now, Mr. President, is there any jeopardy under any definition,
I do not care how broad or indefinite or definite the definition of
“ jeopardy " may be? I maintain, whatever the definition is,
that no jeopardy can attach in eases in which writs of error will
lie under the Senate bill, bills of exception and writs of error
being, first—

Fl;om the declsion or judgment guashing or setting aslde an indlct-
ment.

That is, as a rule, before pleading. The motion to quash an
indictment is, as a general rule, filed before the prisoner is
required to plead guilty or not guilty. If the prisoner pleads
guilty or pleads not guilty in order that the motion to guash
may be heard and decided by the court, the plea of not guilty
is set aside or held as not having been made.

Mr. SPOONER. And they ask leave of the court to with-
draw it.

Mr. PATTERSON.
of not guilty.

Mr. SPOONER. A request which is always granted.

Mr. PATTERSON. 8o that nothing that squints at jeopardy
has existed up to the time the court has passed upon the mo-
tion to gquash the indictment.

What is the next?

From the decision or judgment sustaining a demurrer to an indict-
ment or any count thereof.

A demurrer is simply another form of a motion to quash. A
demurrer simply reaches the insufficiency of the indietment to
put the defendant upon his trial, and therefore it also is in-
terposed before the defendant is required to plead. If he has
pleaded before the demurrer can be heard and determined, the
reqiest will be made to withdraw the plea of the defendant
until the demurrer has been heard and passed upon by the court.

And they ask leave to withdraw the plea




1907.

CONGRESSIONAL RECORD—SENATE.

2153

I skip from the second te the fourth because the third ground
is one of an entirely different class.

From the deecision or judgment sustaining a special plea in bar, when
the defendant has not been put in jeopardy.

A special plea in bar, Mr. President, is a plea that does not
relate to the guilt or innocence of the defendant in the sense
as to whether he did or not commit the act for which he was
indicted. A sgpecial plea in bar is that which is set up as a
special defense notwithstanding the defendant may be guilty
of the offenses with which he is charged; it is for some outside
matter; yet it may have been connected with the ease. The
special plea in bar that was filed by the indicted Chicago
packers is a very good illustration of that. Their plea in bar
set forth the fact of their having been induced or led, whatever
it may have been, to make communications to the law officers
of the Government with reference to their business that gave
the district attormey information which enabled him to bring
about the indictments and to help in their prosecution. That
had no reference to the guilt or innocence of the accused. It was
a pleading of fact that was independent of the crime for which
those packers had been indicted.

Therefore, Mr. President, there could be no jeopardy in a
ecase of that kind where there was a decision upon the special
plea in bar, because it is not under a plea of guilty or not
guilty that the insufficiency of a special plea in bar is deter-
mined; it is non obstante whether the defendant is guilty or
not guilty.

In neither of these three instances, Mr. President, is it pos-
sible that there could have been jeopardy in any sense under
any definition that can be found in the decisions of any court
of record. So that all that the Senator from Maryland has said
upon the subject of preserving to an aceused all the rights and
privileges that attach to the rule of jeopardy, as we find it
contained in our constitutions and the records of the courts,
had nothing whatever to do, nor did it relate in any wise to
either of the cases in which the writ of error would lie, to
which I have called the attention of the Senate.

From the decision arresting the judgment for conviction for in-
sufficiency of the indictment,

Mr. President, it is utterly impossible that a writ of error
would lie in a case where a defendant had been found not
guilty. The motion in arrest of judgment can only be made—
it is wholly inapplicable to any other condition than that of
conviction—to a verdict of guilty. It is interposed after a
verdict of guilty and before judgment for an alleged legal rea-
son that will arrest the court in pronouncing judgment upon the
verdict. Therefore if a motion in arrest of judgment is sus-
tained, and the Government takes its writ of error to the court
of appeals or to the Supreme Court, it is not a case of putting
a man twice on trial for the same offense who had been ac-
quitted in the first instance. It is a case in which the defend-
ant has been tried, in which he has been found guilty on the
merits of the case, and by reason of some technicality, if I may
use the term in its broad sense, the hand of tho court is arrested
from imposing the penalty upon him.

8o, Mr, President, in either of these cases the writ of error
is taken to the Supreme Court, and in each instance it must be
taken to the Supreme Court by the Government, because the
defendant would have the right to do those things quite inde-
pendently of the enactment of this bill.

1f the Supreme Court shall reverse the decision of the lower
court, it is not putting the defendant in jeopardy the second
time, for in the case of sustaining the motion to gquash he had
not been in jeopardy; in the case of a demurrer being sustained
he had not been in jeopardy ; in the case of a special plea in bar
that went against the Government the defendant had not been
in jeopardy on the merits of the case; and in the case of the
arrest of judgment the defendant had not been in jeopardy, be-
cause, Mr. President, he had been convicted; he had not been
acquitted; and if the Supreme Court should hold that the
action of the lower court in sustaining the motion in arrest of
judgment was erroneous, then, Mr. President, the defendant
could not complain, either if the judgment of the court shall be
entered upon the verdict or a new trial shall be ordered, be-
cause it is giving to the defendant a new opportunity to go
acquit when, under the trial that was had, he had been con-
victed. :

The reason, Mr, President, that I, as a member of the Com-
mittee on the Judiciary, favored this bill is this: Without this
bill in the criminal laws there is liable to be the greatest con-
fusion throughout the country. Congress passes a law, and
we find that the district court—it may be of Ohio—will render
1 decision that the law is unconstitutional. The district court
In the State of Kentucky may render a decision that it is con-
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stitutional. The decision of one district court is in no manner
binding or conclusive upon another district court. Decisions
of such courts are only persuasive, and not controlling. They
may be controlling within the jurisdiction in which they are
rendered, but they are not controlling outside of that jurisdie-
tion. And we would have, Mr. President, this strange and ex-
traordinary condition as we have had it—and to my mind it
is a disgrace to the judiciary of the country that such things
should be witnessed. We have a district court in one juris-
diction holding that a law is ineffective for one reason or an-
other—it may be that it is unconstitutional, or for some other
reason—and we have a distriet court in amnother jurisdiction
holding the reverse; and as the cases multiply in the several
sections of the country we may find one half of the courts of
the country arrayed against the other half of the courts of
the country upon the same identical law ; one half holding that
it is entirely constitutional and the other half holding that it
is unconstitutional. So, Mr. President, that confusion, that
ridiculous condition, exists and must continue to exist, because,
as the law now stands, until a case involving the guestion shall
go to the Supreme Court and it is brought there by the defend-
ant, there can be no adjudication by a court whose decision and
judgment is controlling.

I am quite willing fo have it said, go far as I am concerned,
that the decision of Judge Humphreys in the Chicago case led
to the legislation that is now proposed. Why should it not,
Mr. President? If it calls the attention of the country to a
condition of our laws that iz absurd, that leads to injustice in
one half of the country and to justice in the other half, to a
condition of our laws that will permit the same law to be held
constitutional in one half of the country and unconstitutional
in the other half, and have a citizen committing an act that is
not an offense in one half of the country but is an offense in
the other half of the country, the same act being done without
any fear of consequence in certain States in the Union and
leading to the penitentiary, it may be, in other States in the
Union—if that condition has been brought to the attention of
the couniry and of Congress, Congress has done right to grap-
ple with the question and to make it possible to eliminate such
a status from the laws and their enforcement in the United
States.

I would have been, Mr. President, as rigorous as the Senator
from Maryland in protesting against any interference in any,
way with the right of protection under the law of once in
jeopardy. We can not afford in this country to in anywise
weaken the protection that the statute law and the Constitu-
tion afford. This bill, Mr. President, in nowise does it. It
does not even wink at it, if I may use that term in connection
with a grave and dignified subject such as this. The bill is
intended to cure a defect in the administration of justice, a
defect that should be cured as speedily as possible if the deci-
sions of our courts are to be received with the dignity and con-
fidence that the decisions of all of the Federal courts should
meet with throughout the country.

Mr. HEYBURN. Mr. President, I desire to send to the See-
;(;ltlsary‘s desk some amendments which I propose to offer to the

The PRESIDING OFFICER. Does the Senator desire the
amendments read at this time?

Mr. HEYBURN. I desire to discuss the amendments.

The PRESIDING OFFICER. The proposed amendments will
be stated.

The SECRETARY. On page 2, line 2, after the word * taken,”
it is proposed to insert “ on objection to the sufficiency of the
indictment in matters of law;” on page 2, line 21, after the
word * objections,” to insert the words “ by the United States; ™
and on line 22, after the word “ form,” to strike out the word
“only " and insert the words “ or law.”

Mr. HEYBURN. Mr. President, if the right of appeal in-
tended to be provided for by this measure is confined to juris-
dictional questions, the question of jeopardy passes out of
congideration. A man can only be placed in jeopardy by a trial
in a court having jurisdiction to try the matter. The amend-
ment which I have proposed confines the operation of the pro-
posed review by the appellate court to the guestions of juris-
diction, The question of jurisdiction involves the question of
the legality or binding force of the statute under which the man
is held for trial. That is a jurisdictional question. It involves
the question of the manner of the execution of the law, that it
shall be in accordance with the provisions of the statute. That
is jurisdictional.

If the courts do not proceed along the lines laid by the stat-
ute, then the party has not been in jeopardy under any rule as-
serted by the Senator from Maryland [Mr. Rayxer] or the Sen-
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ator from Pennsylvania [Mr. Kxox] or the Senator from Colo-
rado [Mr. Parrerson]. He has been in jeopardy only when the
trial might result in a binding verdict against him.

In line 2, page 2, I have proposed, after the word * taken,”
to limit the effect of the right of review, so that it will read as
follows :

That a writ of error may be taken on objection to the sufficiency
of an indictment in matters of law.

Those words “ in matters of law " are broad enough to cover
every possible question of jurisdiction.

Then I propose, in line 21, to limit the right to take this ap-
peal by inserting after the word “objection” the words “by
the United States;™ so that it will read:

That hereafter all objections by the United States to the sufficiency
of the indiectment in matters of form—

Then I propose to insert—
or law—

And it continues—
shall be made and determined prior to the empaneling of the jury..

It would not be safe to leave out those words of limitation,
“by the United States,” because to leave them ount would pro-
hibit a defendant, who may discover in the hour of the execu-
tion of the judgment that the indictment was defective, from
entering objection. The defendant should have the right, up
to the very last possible moment, to take objection to the legal
sufficiency of the indictment. As the bill comes to us for con-
sideration there is no limitation in favor of the defendant. It
has often happened that when the trial court has entered judg-
ment and passed sentence upon a defendant and an intermediate
tribunal has affirmed the action of the trial court upon a ques-
tion of law as to the sufficiency of the indictment being pre-
sented to a member of the Supreme Court of the United States,
a writ for the review of the proceedings of the lower courts
has been granted and an order issued suspending the execution

“of the judgment, perhaps the party having been sentenced to
be hanged. So it is absolutely important, if we are to pass
~ this bill at all, that these words of limitation shall be in-
serfed in it. Otherwise it strikes at an existing right of a
defendant.

Mr. RAYNER. Mr. President——

The PRESIDING OFFICER. Does the Senator from Idaho
¥ield to the Senator from Maryland?

Mr. HEYBURN. Certainly.

Mr. RAYNER. I am compelled to leave the Chamber for a
moment. Will the Senator permit me to add to my amendment
just a word?

Mr. HEYBURN. Certainly.

Mr. RAYNER. 8o as to read “during the trial and verdict
or judgment.”

The PRESIDING OFFICER. The Senator has a right to
modify his amendment.

Mr. HEYBURN. I am confident that the Judiciary Committee
did not intend to take away from a defendant any right now
possessed by such defendant under the law to appeal from a de-
cision against the defendant. They intended evidently by this
legislation to enlarge a right of the Government without inter-
fering with the right of the defendant. Yhere the court holds
that a law is unconstitutional, and that therefore the Indictment
is bad, becanse of no authority to bring it, or where the court
holds that an indictment is bad, when as a matter of fact it is
in conformity with the statute (one going to the right to indict
and the other going to the manner of the indictment), I have no
particnlar objection to the right of appeal being given the Gov-
ernment if taken before the trial, in order that the court may de-

termine it at that time, before the defendant is put to the ex-
pense and the annoyance and the other incidents of a trial.

Those are instances that already have been in the minds of
those who propose this legislation. The decision of Judge
Humphreys and the decision of the court in Tennessee on the
question of the employers’ liability act involved those two ques-
tions. I believe if those questions are raised by the United
States before the frouble and the expense of a trial the hands
of the trial court may safely and properly be stayed until the
sufficiency of the law or the sufficiency of the indictment may
be tested by the higliest tribunal in the land. Then if the high-
est tribunal in the land sustains the court below, that will be
the end of the trial. If the highest court in the land reverses
the action of the court below, then the trial will proceed and
the defendant will have the benefit of knowing that those ques-
tions involving his right to the defense based upon an attack
upon the indictment have been adjudieated, and it resolves
itself down to a question of fact.

All lawyers of long experience have known of cases where
defendants, under erroneous advice that the indictment was

bad and that it might be safely relied on to set aside a verdict
or judgment upon the verdict, have allowed their cases fo be
tried carelessly, relying upon these legal questions that after-
wards proved fo be an insufficient reliance. If those questions
are settled before trial, upon appeal by the Government of the
United States, the defendant goes to trial with an absolute cer-
tainty that the law bhas been determined; and the amendment
which I propose simply provides that the Government shall
raise its objections to the indictment before the impaneling of
a jury. The party is not in jeopardy up to that time, The
machinery of the court has not laid its hand upon him up to
that time. Ile is merely charged, and he has not been brought
within the limits of jeopardy. Jeopardy can not exist where
there is no jurisdiction, because the question of jurisdiction is
an undetermined one until a judgment is executed, and may be
raised, as has been suggested, in the various ways—for instance,
on a motion in arrest of judgment.

Mr. President, I would be compelled to vote against this bill
so long as it would deprive the defendant of the right, up to
his last hour on earth, to call the attention of the court to a
defect in the indictment or a defect in the proceeding under
the statute under which the indictment was found. I could
not vote for a bill, no matter how good its other provisions -
might be, that would take from the defendant that right. This
bill as it comes to the Senate does take away from the defend-
ant that right. I would vote for the measure cheerfully if the
defendant were protected in his existing right to raise these
questions at any time up to the finnl execution of the judgment,
and, coupled with that, if the rights proposed to be given to
the United States by this bill are limited. The bill reads now:

That a writ of error may be taken by and on behalf of the United
States from the district or circult courts to the Supreme Court or the
cireuit courts of appeals, * in all criminal cases, in the fol-
lowing instances.

Then it cites the instances appropriate to the accomplishment
of this class of legislation. It does not limit the grounds upon
which the United States may take an appeal. The United
States should never be allowed to take an appeal upon ques-
tions of fact or upon the rolings of the court as to the admissi-
bility of testimony pending the trial. The burdens upon those
charged with the violation of law are sufficiently heavy at pres-
ent to put us on guard against adding unnecessarily to them
for the accomplishment of a purpose that on its face does not
pertain to the rights of the defendant, but to the rights of the
Government rather, So I have proposed the amendment limit-
ing the right of writ of error, providing that it may be taken
only on an objection to the sufficiency of an indictment in mat-
ters of law.

Mr, President, I do not think the provisions in lines 19 and
20 are essential to the bill in any way. The matter of a bill of
exceptions will not arise under any of the provisions of this
bill. An exception to the ruling of a court is settled under the
rules of the court and not by virtue of an act of Congress or of
any legislative body. The manner of settlement of a bill of
exceptions is provided for by the rules of the court. That a
party is entifled to except to the rule is sufficiently provided
within the general provisions of this bill. The bill of exceptions
is simply an evidence, the party having taken an exception, that
that exception has been allowed by the court; and the court does
not strictly allow a bill of exceptions. It settles a bill of ex-
ceptions to conform to the facts, showing that an exception was
taken. -

Mr. CULBERSON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Texas? :

Mr. HEYBURN. Certainly.

Mr., CULBERSON. I may have misunderstood the Senator
from Idaho, but I understood him to say that he wants to
amend lines 11 and 12 so as to read:

From tha decision or judgment quashing or setting aside an indiet-
ment on matters of law.

Mr. HEYBURN, No; the Senator misunderstood me. I have
not referred to lines 11 and 12. My amendment is confined to
line 2 and to line 21 and to line 22.

Mr. CULBERSON. I note now the proposition of the Sena-
tor. I invite his attention to the suggestion that at the present
time the United States is not permitted in criminal cases a writ
of error on any ground. This bill specifies the grounds upon
which that right shall exist so far as the United States is con-
cerned. I will ask the Senator if that does not necessarily ex-
clude all other cases, so that the amendment suggested by him
is nnnecessary?

Mr. HEYBURN., I think I see the point of the Senator’s
suggestion, that it is not necessary in line 2 to limit the scope
of the writ of error because from line 11 to line 17 the purposes
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for which the writ may be taken are defined. But it was be-
cause there are many ways of attacking a decision or judgment
quashing or setting aside an indictment that I have specified
the questions which may be reviewed. An indictment may be
quashed or set aside for other reasons than those included
within the exception I have stated; and in order that there
may be no question as to the grounds on which those objections
may be raised, I have limited them to questions of law.

Mr. CULBERSON. Mr. President

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senater from Texas?

Mr. HEYBURN. Certainly.

Mr. CULBERSON. With the permission of the Senator, I
now have the amendment suggested by him. It has not been
printed, but it has been furnished me from the desk. Page 2,
line 2,
sufficiency of the indictment in matters of law."”

Mr. HEYBURN. Yes. The words *in matters of law " are
words of limitation.

Mr. CULBERSON. What I wanted to inquire of the Sena-
tor is whether there are any objections to an indictment on
matters of fact?

Mr. HEYBURN. There are grounds of objection on matters
of mixed fact and law, because of the manner in which the
law is stated or the facts are stated under the law. Indiet-
ments are quashed on those mixed grounds. I desire to confine
it simply to the questions of law. :

Mr. SPOONER. I do not remember ever to have known a
demurrer to an indictment to raise any other question than a
question of law.

Mr. HEYBURN. We are not discussing the question of a de-
murrer, We were discussing the question of a motion to quash
an indictment, which, while it partakes of the nature of a
demurrer, is something more than a demurrer.

Mr. SPOONER. Obh, yes; that is true. It may go to the
validity of the grand jury.

Mr. HEYBURN. It may go to all those questions—the man-
ner of their summons, the manner of their impaneling.

Mr. SPOONER. The matter of their conduct.
> Mr. HEYBURN. Yes. Those are mixed questions of law and
act.
the Government of the United States, because it does not test
the validity of a statute; it does not test the proper manner of
indicting under a statute. I would limit the questions that may
be raised by the Government of the United States to a narrow
scope, because, as a rule, the question of the manner of im-
paneling a grand jury, the guestion of the manner in which a
grand jury were summoned, are provided for by different stat-
utes than those whiech provide for the punishment of the party
who is to be tried before the court, and, therefore, are more
matters of detail and form than they are matters of legal sub-
stance, i

Mr. CULBERSON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Texas?

Mr. HEYBURN. Certainly.

Mr. CULBERSON. With the permission of the Senator, I
will say that I have listened to his explanation of the amend-
ment, but, rather than appear to acquiesce in his position, I
desire to say that I do not yet perceive a case in which a motion
to quash or set aside an indictment can raise a question of
fact or a matter of fact. The motion to quash an indictment
ordinarily is that it states no offense——

Mr, HEYBURN. That is one of the grounds.

Mr., CULBERSON. Against the laws of the Government in
favor of which the prosecution is aimed. But I can not con-
ceive of a case—there may be, but I can not conceive of it—
where the sufficiency of the indictment on a motion to quash
can be said to raise a question of fact. If necessarily, as I un-
derstand, raises a question of law.

Mr. HEYBURN. I think I can call the Senator’s attention
to circumstances under which it would be a mixed question
of law and fact—that is, the court would have to determine
facts. Suppose, for instance, it was charged by affidavit—Dbe-
cause that is the basis of a motion to quash, as a rule, where it
is not something that appears on the face of the indictment—
that the officer who summoned the grand jury was not such
an officer as is authorized by law to summon a grand jury.
Suppose the matter of fact was shown by affidavit that members
of the grand jury were not citizens of the United States.
Those are questions of fact to be determined outside of the
record as it appears upon the face of the indictment, and I de-
gire to eliminate those questions, so that the United States
will not be permitted to take an appeal from the decision of
the court upon that class of questions,

after the word * taken,” insert “on objéctions to the]

I would not bhave such a question reviewed on appeal of

Of course the defendant must be allowed to take advantage
of them. The defendant must not be disarmed to any extent
whatever in defending himself against the charge of violation
of the law. I hope that those instances, while there are other
instances, may be sufficient to direct the mind of the Senator
to the purpose that I have in limiting this in express terms to
questions of law. It is a question of law as to whether or not
a person other than a citizen may summon a grand jury. But
it is a question of faet as to whether or not the person who
did summon the grand jury was a citizen. The question of the
citizenship of the members of the grand jury is also a question
of fact. Questions of law are necessarily involved in the de-
termination of questions of fact. So I desire to eliminate all
such considerations and let the United States have the right
of appeal only when the motion to guash, for instance, is based
upon the fact that the indictment upon its face is not-in con-
formity with the law under which the indietment is framed.
That question may be raised sometimes either by motion to
quash or by demurrer. There are circumstances under which
either of those proceedings may be selected, but it does not
follow that in all cases both of them would be applicable.

Mr. President, if this measure is to be enacted into a statute
in such manner as to widen or broaden the present rights of the
Government in the prosecution of those charged with offenses
so as to take away a single existing right of the defendant,
then it shouid be defeated. If we can not so legislate as to
give the Government the right on its own motion to test the
validity of statutes under which it seeks to punish offenders
against the law without infringing the rights of the defendant,
then the Government had better rest as it has rested for a hun-
dred years.

This is one of the gravest questions that have come before the
Congress of the United States at any time. The presumptions
are all against it, because it has been for a hundred years
thought quite suflicient for the preservation of the rights of the
people and the rights of the individual that the law should
remain as it is, and only legislation that will eliminate the con-
jectural question of jeopardy is safe legislation on this subject.
Any legislation that leaves that question to be determined or to
rest upon the uncertain and varying decisions of the courts is
dangerous. Only by carefully guarded language in this bill
against the possibility of the question of jeopardy entering into
the interpretation and the application of it can we make this
safe legislation, and mnot otherwise, because that question is
involved in too much uncertainty. That is a mixed question of
law and faect, too, sometimes. It is determined upon strictly
legal grounds, but it invelves a consideration of conditions and
cirenmstances that ought not to enter into the construction of
a law of this kind, which is a radieal change and about-face
proposition in the jurisprodence of this country.

No more important question arises than that of the rights of
individual against the whole people, and when a person is
arraigned to answer a criminal charge in the courts, then it
is all the people against one, and no safeguard should be re-
moved from that one. There is an element of danger in this
bill to that one person who is on trial. We have no right to
overlook any possible safeguard that that person now has.
Rather had we better add to than take away from.

The instances under which this question arises in the courts
are not numerous. It has arisen only in a few instances where
the Government has been dissatisfied by the determination of
courts of law of the rights of the individual under the law,
and the instances in which these questions have arisen and
have been impressed upon the attention of the people are semi-
political. The questions have arisen out of the political law
rather than out of the criminal law, the violation of political
statutes rather than statutes affecting the safety of property
and the safety of homes and individuals. The interstate-com-
merce law, a penal statute, is a political statute. The employ-
ers’ liability law, a penal statute, is a political one. I mean in
its nature. The Government can afford to lose sometimes when
it may perhaps think it should win, rather than to take the
chances of depriving of his rights a defendant who, under these
acts, is generally the agent of some other person, acting under
instructions, under fixed rules, rules prescribing his conduct .
and defining his duties, which he obeys or observes at the risk
of his employment. .

Mr. President, with those amendments or others that accom-
plish the same purpose I could give my vote and support to the
bill. Without them I shall be compelled to vote against it.

Mr. NELSON. Mr. President, I do not intend to take up
much of the time of the Senate in the discussion of the bill
Its merits have been ably presented both by the Senator from
Pennsylvania [Mr. Kxox] and the Senator from Colorado [Mr.
ParrersoN]. I think the Senator from Maryland [Mr. RAYNER]
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was subject to some confusion of ideas as to the question of
jeopardy. I think if we examine the decisions of our courts
on that subject they lay down a rule that is certainly decisive
of this ease.

The Constitution provides that no man shall be put in jeop-
ardy a second time for the same offense. If a man has been in
jeopardy he can not be reindicted. If on first indictment the
indictment is quashed, or the indictment is held bad on a
demurrer or a motion In arrest of judgment, in all those cases,
according to all the authorities, he can be reindicted. His case
can be sent to another grand jury and he can be indicted again
and tried. He could not thus be reindicted and retried if on
the first trial he had been in jeopardy. I read from Wharton's
Criminal Pleading and Practice, and it states the law correctly,
for I have examined the authorities:

A conviction under a defective indictment is no bar, unless the con-
viction has been followed by judgment and execuotion of the sentence.
Hence, after Ju;lfment has been arrested or reve on a defective
indictment, or ter an indictment has been quashed, or a judgment
for the defendant has been entered on demurrer, a new indictment may
be found correcting the defects in the prior indictment, and to the
second indictment the proceedings under the first are no bar,

Numerous aunthorities are cited in this connection, and if this
is good law, and I think no one can question it, in none of
these cases has the defendant been put in jeopardy under the
constitutional provision, because if he had been in jeopardy
under the first indictment he could not be reindicted and tried
on the second indictment.

To the same effect is a text-book on the Law of Crimes and
Criminal Procedure, by Mr. Hochheimer, of the Baltimore bar.
He lays down the same doctrine—

That after indictment Is gquashed a new one may be preferred, and

refusal to quash does not preclude demurrer or motion in arrest
- * s’ - . * *

Judgment for the defendant upon demurrer is that he be dismissed
and discharged from the premises, leaving him liable to be reindicted.

In section 338 the author cites several cases and says:
If judgment is arrested for insufficiency of the indictment, the pro-
ceedings are set aside, but the party may be reindicted ; if it is arrested

because the verdict is wrong, the verdict is set aside and a new trial
ordered on the indictment,

The arrest of judgment in this case, on which an appeal lies,
is not a general motion covering all the grounds on which a
judgment may be arrested. It is simply for arrest of judgment
becanse of the insufficiency of the indictment—that is, the fail-
ure of the indietment to charge a eriminal offense.

1 was a little surprised the other day to see the junior Sena-
tor from Maryland [Mr. WuyTe] offer the amendments to the
bill striking out the provisions in it relating to an appeal from
a decision or judgment guashing an indietment, and from a de-
cision er judgment sustaining a demurrer to an indictment, and
from a decision arresting a judgment or conviction for insuffi-
clency of indictment.

I find on leoking in the decisions of the State of Maryland
those cases in which demurrers have been allowed. I take the
case of the State of Maryland v. William Sutton, found in Gill's
Reports, volume 4, on page 404. I have already referred to it.
There the defendant was indicted on an indictment containing
two counts—one count charging him with rape, the other count
charging him with an assault to commit rape. The jury found
him guiliy on the second count, and a motion was made in
arrest of judgment and the motion sustained. The State of
Maryland—not the defendant, but the State of Maryland—took
a writ of error to the supreme court, and the supreme court of
Maryland held that the motion in arrest of judgment should not
have been granted, and directed the ease to be sent back to the
lower court for further proceedings; in other words, it directed
the case to be sent back for a new trial or a new indictment, as
the case might be.

I find another Maryland case which was a criminal case.
‘It is the State of Maryland v». Patrick MeNally, found in
65 Maryland Reports, on page 559. In this case the defendant
was indicted in the court below for stealing some wheat. A
motion to quash the indictment was granted and the State took
a writ of error, After reciting the case, stating the indictment
and stating what proceedings were had upon it and that a mo-
tion was made to quash it, the decision adds.

And thereupon the attorney for the State, desiring to have the record
removed to this court as upon writ of error, fil a petition in the
name of the State, designating the guestions of law by the decision of
which the State was aggrieved, namely, the quashing of the indictment.

The court, after discussing the case, finally concluded as fol-
lows:

Being of oplnlon that this is the correct doctrine—

That is, as to the validity of the indictment—

and It appearing that the ruling of the eilrcuit court in this case was
elearly erroneouns, its order and judgment quashing the indictment will

be reversed and the cause will be remanded, to the end that the de-
fendants may be required to plead to the indictment and the trial be
proceeded with aceording to law.

I find another.case in 48 Maryland, the case of Kearney v.
The State of Maryland; 48 Maryland, page 16. There a de-
murrer was sustained to an indictment because it did not charge
a criminal offense. The court in deciding that case concluded
as follows: ¥

The demurrer must therefore be sustained and the judgment re-
versed. But this reversal does mnot relieve the parts‘; from further
liability. Not having been tried on a valid indictment, he has not been
put in jeopardy, and may, on being discharged from his present Im-
prisonment, be rearrested, reindicted, and tried again.

All these decisions and authorities that I have quoted go to
show that the proper criterion in all these cases as to whether

.the defendant has been put in jeopardy or not is whether, if in

any form before there has been a trial and a verdiet the indiet-
ment is held defective and bad because it does not charge a
criminal offense, the defendant can be reindicted, rearrested,
and tried over again. .

That could not be done under the Federal Constitution nor
under the constitutions of the various States, which are alike
on that subject, if the defendant had been in jeopardy. It is
because the courts held that he was not in jeopardy on the first
indictment that he could be rearrested and reindicted and tried
over again. So'we need not have any difficulty about the ques-
tion whether a man has been put in jeopardy, because this
amendment of the Senate committee to the House bill limits it
exactly to all those cases, except in one instance, where the
defendant can be reindicted, rearrested, and retried for the
same offense.

As to the fourth ground contained in the bill, there we have
provided, and expressly provided, that where the defendant has
been in jeopardy he can not be tried over again.

From the deeision or judgment sustaining a special plea in bar, when
the defendant has not been put in jeopardy.

So in that matter, out of extreme caution and to put it ex-
actly in harmony and in line with the provisions of the three
preceding paragraphs, we have expressly provided that where
the defendant has been put in jeopardy he can not be reindieted.

The Supreme Court of the United Stdtes has covered this
ground pretty well in iwo or three important cases. Take the
casge of The United States v, Ball, a case where three defend-
ants were indicted for murder committed in the Indian Terri-
tory. They were indicted and tried in the district of Texas,
to which the Indian Territory was attached for judicial pur-
poses. On the first trial one of the defendants was acquitted,
and two of them were found guilty. The defendants who were
found guilty moved an arrest of judgment on the ground,
among others, that the indictment was too insufficient; that it
did not properly charge a criminal offense. The case was taken
up to the Supreme Court of the United States, and in 141 United
States the court ordered the indictment, in its final decision,
to be quashed and directed that the case be proceeded with fur-
ther in the court below. The three defendants were afterwards
reindicted. They were again tried, all three of them, as well
the man who had been acquitted on the first and bad indict-
ment as the two who had been found guilty.

When that case came to the Supreme Court of the United
States, the Supreme Court held that the first indictment was
bad and did not properly charge a criminal offense, and yet the
one defendant who had been acquitted on that indictment could
not be tried over again, he having been in jeopardy; but as fo
the other two defendants, they having moved an arrest of judg-
ment and got the trial and proceedings reversed on their own
motion, they were liable to be reindicted and retried, and they
were properly convicted.

The same thing was held in one of the most recent cases that
came to this court from the Philippine Islands, the case of
Trono v. The United States. In that case the man had been
convicted in the lower court. He took an appeal to the higher
court. He was indicted for murder. He was convicted of an
inferior offense, and he appealed to the supreme court of those
islands, and the supreme court affirmed the conviction—that is,
they found the defendant guilty, as he had been found in the
court below, but they found him guilty of a higher offense.
The court held there that, having taken an appeal to the supreme
court of the Philippine Islands, it did not lie in his mouth to
object to the proceedings, and under the procedure prevailing
in the Philippine Islands wlhere a case of that kind is appealed
to a higher court upon the motion of the defendant the whole
case is retried by the higher court.

In another case from the Philippine Islands where the gov-
ernment undertook to take an appeal—I refer to the Kepner
case—the government undertook to take an appeal, and the
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supreme court held that in that case the government had no
right of appeal. .

All the cases provided for in this bill—and they are strictly
covered, and nothing more is covered—relate to cases where
under the decisions of our courts the defendant has not been put
in jeopardy. I conceive that in all those cases it is proper that
the Government should have the right of appeal to the Supreme
Court of the United States to settle the important questions in-
volved.

To me it seems strange that a nisi prius judge in a distant
part of the country shall take if upon himself to pronounce an
enactment of Congress unconstitutional and void. There is no
other country on the face of the earth that T know of where the
courts of the country can veto legislation. In this country
there is a double veto on our legislation. First, the President
can veto a bill that we pass, and then after we have passed a
law the courts ean veto it. We ecan overcome the veto of the
President, but under our system and our jurisprudence we can
not overcome the veto of the courts.

Where it relates to an important subject that is of national
concern, in which the welfare of all the people of the United
States is involved, before an act of Congress should be pro-
nounced unconstitutional we should have the opinion of the
highest court of the land—the Supreme Court. In my opinion
no other court ought to have the ultimate power to place a veto
upon an act of Congress.

I have heard it said by the Senator from Maryland [Mr.
Rayner] and reiterated by the Senator from Idaho [Mr. HEY-
BURN | that this is a great innovation, that we have got along for
one hundred years without any change'in our criminal law.
That is true; and we have got along a great many years without
any changes or innovation in respect to many other important
subjects. It is not until recent years that we found the neces-
gity of passing the Sherman antitrust law. It was not until
recent years that we found the necessity of passing a law to
regulate interstate commerce and the transportation of interstate
commerce. It is not until recent times that we found the neces-
sity of passing a national pure-food law, providing for the in-
spection of the foods of the people. It is not until recently that
we found the necessity of passing a mational guarantine law.
To all these laws the same objection might have been urged as
has been urged by these Senators: * Oh, we have got along; we
have sledded along all these years without this legislation ; why
should we have these innovations? Why not rest on the com-
mon law, which is big enough and broad enough for anything?

Mr. President, the question in its broadest sense appeals to
me in this shape: We as the representatives of the people of the
United States have found it necessary to enact this most im-
portant legislation to which I have called your attention, and
the guestion now before us is whether we will .allow a nisi prius
judge of an inferior court to render ineffective our efforts in
this behalf to protect the American people against trusts and
monopolies and other dangerous things; whether we will allow
ourselves to be handicapped and erippled by the decision of an
inferior nisi prius judge.

To my mind the decision of Judge Humphrey in Chicago re-
garding the meat inspection law cuts no figure at all. I desire
to call the attention of Senators to the fact that under the
amendment that the Judiciary Committee have tendered to the
Senate an appeal could not have been tiaken in that case. In
that case a jury was Impaneled, and the question whether the
defendants were entitled to immunity under the immunity law
because they had furnished Mr. Garfield and the officials of his
Bureau infermation was submitted to the jury, and the jury
under instructions of the court found for the defendants. In
that case the defendants under the Constitution had been in
jeopardy and in that beef-trust case no appeal could lie.

A case may occur where a special plea in bar is interposed
and the Government does not deny the fact pleaded in the special
plea in bar, admits the truth of it, but says in its answer or de-
murrer to the plea in bar that it constitutes no bar. In that
case, where a plea in bar is decided without the intervention of
a jury, there has been no jeopardy; and if the decision on the
plea in bar is against the defendant or in favor of the defendant,
where the defendant has not been in jeopardy, he should have
the right of appeal. We expressly provide in the fourth para-
graph that in the case of a special plea in bar where the de-
fendant has been put in jeopardy no appeal lies.

The Senator from™ Maryland referred to the matter of a bill
of exceptions. A Dbill of exceptions is simply to preserve the
record of the proceedings in the lower court. It is simply an
official record of the proceedings taken in the court below, and
they go up with the pleadings, with the indictment and the de-
murrer to it, and the decision of the court. It shows what the
court did in the premises. It simply puts it in a legal and

technical form before the court. That is all there is in a bill
of exceptions. I take it that in a case of a demurrer, where
there is a broad demurrer and simply a decision of the court
upon that demurrer, no bill of exceptions is necessary.

But this provides that in any of these cases where a bill of
exceptions is necessary in order to bring an authenticated ree-
ord before the court as to the proceedings that took place in the
court below, the Government can have a bill of exceptions. It
is necessary to include that in the bill, because under the au-
thorities and decisions of the United States court the United
States is not entitled to a bill of exceptions in criminal cases.
Therefore that provision was put into this bill. It ecan do
nobody any harm. It is simply to perfect the record, so that
when the writ of error is brought for consideration in the appel-
late court it can have the whole record before it in an authen-
ticated form.

I may be all wrong about it, but it seems to me that all Sen-
ators who have at hearft the enforcement of the great body of
remedial legislation that we have passed in recent years ought
to be actuated by the desire to make that legislation effective
and not to permit some inferior nisi prius court to put a veto
on our efforts to protect the American people.

I have no pride about this matter. When this bill came over
from the Iouse it seemed to me that the provision of the bill
was too bread, and that there was no meaning in taking an
appeal where the verdict of the jury could not be set aside,
where you counld not disturb it. So when the bill was referred
to a subcommittee I took pains to look up all the authorities
on this question that I could find, and I aimed to put the bill in
such a form that it would cover exactly those cases in which
the defendant had not been put in jeopardy under the Constitu-
tion of the United States. I believe that the bill is limited
strietly to that matter. As to the rest, while I have no doubt
about the constitutional authority of every provision of the bill,
it is simply a question of policy, a question whether we will
allow inferior courts in many instances to render this great
body of remedial legislation that we have been compelled to
pass in recent years to be noneffective and allow these inferior
courts to veto a legislative act.

Mr. WHYTE. Mr. President, it seems to be almost a travesty
for anyone to discuss so important and serious a question as
this to empty benches. Nevertheless, as I stated the other
day, when the bill was about passing without opposition, it is
too important a matter to pass without consideration; that it
is a startling innovation upon the Federal practice in criminal
cases for the last hundred years.

I was not in error when I looked upon it in that light, for
those Senators who are familiar by practice in the Federal
courts with the views of the highest of those tribunals will
know that not long since the question came up in the Supreme
Court, and it was argued that under the Evarts Act, the act
creating the circuit court of appeals between the lower courts
and the Supreme Court of the United States, the court of ap-
peals derided against it, and it was an innovation so serious
that the language of the legislature should be so expressed that
he who runs may read and understand.

In tlie case of the United States ». Sanges, in 144 TUnited
States Reports, 310, the Supreme Court, remarking upon that
clause in the law giving a right of a writ of error in the case
of conviction of a ecapital -erime, said that the Supreme Court
ecan not review by writ of error a judgment of acquital, except,
possibly, when a constitutional, jurisdictional, or treaty question
is involved. Under the statute they have a right under 'the
writ of error to consider such a case; but except in these ex-
freme cases, where a high question of constitutional law or
that which goes to the jurisdiction of the court or in regard to
a treaty, the Supreme Court of the United States could not
review a case where there had been a judgment of acquittal.

Again, in answer to this attempt on the part of the counsel
to get the court to interfere under that act of 1891, the Supreme
Court said:

It is impossible to presume the intention on the part of Congress to
make so serious and far-reaching an innovation in the eriminal juris-
prudence of the United States.

That can be found on page 323 of 144 United States Reports.

Under that law of 1891 it can be seen that by section 5 ap-
peals or writs of error may be taken from the district court, or
from the existing circuit court of the United States, direct to
the Supreme Court in the following cases:

In any case in which the jurisdiction of the court is Iin issue. In such
cases the question of jurlsdiction alome shall be certified to the Supreme
Court from the court below for decision.

From the final sentences and decrees in prize causes.

In cases of conviction of a capital or otherwlse infamous erime.

In any case that involves the construction or application of the Con-
stitution of the United States, etc.
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When the case of De Lemos v. The United States came up be-
fore the circunit court of appeals—and it is reported in 46 Cir-
cuit Court of Appeals Cases, 196—the court there laid down the
distinetion which seems to me to be lost sight of in the bill now
under consideration. The court there said:

The writ of error and the appeal are the two principal methods
known to English jurisprudence and to the jurisprudence of the Federal
courts by which cases may be removed from an inferior court to an
appellate court for review.

In the bill now under consideration, which it is proposed to
enact into law, the terms * writ of error” and * appeal ” seem
to be used as though they were synonymous instead of being
entirely different. Bills of exception are spoken of as if they
did not have reference to appeals when they are made applica-
ble, under the bill, to writs of error, and consequently in the
confusion which is to be found in this proposed law is the
great -danger I apprehend in ever having it administered by a
court of valid jurisdiction.

The appeal, says the court, brings up the whole case on its
merits on the ruling of the court in regard to the admission of
testimony or the rejection of testimony, and the various other
questions that may arise during the pendency of the trial
That is the appeal, that is the bill of exceptions by which the
appeal is taken—entirely different from any proceeding by writ
by which a jurisdictional question 'or a constitutional guestion
can be decided. It was for that reason that I suggested the
other day that in these cases the writ of error was to be issued
and its service was to be applied solely to jurisdictional or
constitutional questions; but you will see, Mr. President, upon
examining this bill, that you can not tell where the limitation
comez in with regard to the right of the United States to per-
secute, instead of prosecute, the party charged with erime. In
the first part of the bill you will see that it speaks of the writ
of error which is to be issued:

That a writ of error may be taken by and on behalf of the United
Btates from the district or eircult courts to the Supreme (Court or the
cirenit courts of appeals, as preseri in an act entitled “An act to
establish cireult courts of appeals and to define and rezulate in cer-
tain cases the jurisdiction of the courts of the United States, and for
other J;nrpom.“ approved March 3, 1801, and the acts amendatory
thereof, in all eriminal cases.

But farther on it provides:

In all these instances—

For instance, after a motion in arrest of judgment on con-
viction for insufficiency of indietment—

In all these instances the United States shall be entitled to a Dbill
of exceptions as in civil cases.

What do they want with a bill of exceptions when they have
a writ of error carrying the jurisdictional or constitutional ques-
tion from the lower to the higher court? If I had not too great
respect for the Judiciary Committee, I would say it was a legal
trap. Then what does the appeal do? Says the United States
circuit court of appeals: i

The appeal brings up the whole case for reexamination on the merits

as to both law and facts, and for decision as if no decree had been ever
entered.

But this bill says “As in civil cases.” The court further
Bays:
A writ of error was the only appropriate remedy at common law by

which a case could be brought up for review by a superior court having
jurisdiction.

In the case of Cohens v. Virginia (6 Wheat., 409) the writ
of error is described and shown to be confined entirely to rulings
on points of law, and the distinction is fundamental, and yet
under this bill a bill of exceptions and an appeal are made pre-
cisely similar to a writ of error, in conflict with the under-
standing of all the practice in the Federal court from the time
that court was established under the Constitution of the United
States.

I do not want to take up too much time of the Senate by
going into details, but 1 will -say, in passing, that it was for
that reason I proposed the other day to limit the writ of error
in its operation to matters of law coming up before the jury
impaneled to try the party. Then you have got no question
of jeopardy. There is no difficulty in raising a jurisdictional
or a constitutional guestion by a demurrer to the indictment,
and I suggested the form and substance of a simple amendment
to the latter part of this bill, where the objections to be taken
are described, and they are limited to four, and compel the man
under trial to make his constitutional objection on a demurrer
at the time he is called to the bar to plead. He is in jeopardy
after he has pleaded, after issue has been joined on the part of
the Government, after the jury is sworn, and all the prelim-
inaries are completed for trial. It is not that he is put in
jeopardy by conviction or by acquittal under peculiar circum-
stances in the case of certain penalties. He is put in jeopardy

when he is required to be put to a second trial. That is the
time when he is in jeopardy, and the Supreme Court has said so.
The Constitution—which is nothing in reality in the part to
which I have referred but the embodiment of the common law—
the Constitution in that humanity which, thank God, exists
among us all, that humanity to protect the unfortunate when
they are accused of crime by the presumption of innocence,
which begins from the very moment the charge i3 made against
him at law until the last moment when the trial is brought to
an end—that same humanity provided that he should not be put
to trial a second time, and thus his life or limb be put in
jeopardy. Our fathers, when they inserted this amendment in
the Constitution, embodied only that principle which we have
inherited from those upon the other side of the great ocean.
These are the words:
No fact tried by jury shall be otherwise examined in any court of
the United States than according to the rules of the common law.
Then follows the protection which is given to the individual,
that he shall not be put in jeopardy of life or limb. Then the
act of 1897, following the act creating the circuit court of ap-
peals, came up for judgment in the case of Bucklin v. The
United States (159 U. 8., 680), in which the court said this:
The final judgment of a court of the United States of the conviction
of a capital offense or other infamous crime is not reviewable here
except on writ of error. Our review of the judgment when brought here

in that form is confined to questions of law properly by a bill of excep-
tions as arising upon the record.

Not a bill of exceptions, as in eriminal eases, but a bill of ex-
ceptions as arising on the record, and then only the gquestion
which is shown to have occurred in the trial upon the face of
the record, and not upon the facts.

Again, in the same case, the court said:

‘Under the act as amended (January 20, 1807) It is not denied that
capital cases can only be reviewed by the Supreme Court on writ of
error. It is conceded and is clear that other criminal cases, not infa-
mous,l can be reviewed omly by writ of error in the ecireuit court of
appeals.

Here is a bill opening the door wide to try a man over again
through a bill of exceptions arising upon the merits and the
facts of the case.

A proper construction of the act does not allow an oppeal to this
court—

There is the distinction the circuit court of appeals makes be-
tween a writ of error taking up a purely legal question and an
appeal which opens wide the door to an examination of the case
entirely, as it would be tried in the upper court de novo—

A proper construction of the act does not allow an appeal to this
court from a judgment of a circuit court convicting a defendant of an
infamous crime.

Now, on the guestion of jeopardy I shall detain the Senate
but a few moments. The language of the fifth amendment of
the Constitution relating to jeopardy is:

Nor shall any person he subject for the same offense to be twice put

in jeopardy of life or limb.

In Commonwealth v. Fitzpatrick, which I find in 1 Law
Reports Annotated, 451, the jury had been dismissed in disre-
gard of the protest of the defendants, and when they were again
put on trial the court said they had the right under the Consti-
tution to say: “We have been once put in jeopardy for the
crime, and we can not be compelled to undergo the same peril
a second time for the same offense.” This was the effect of
their special plea, and it was unanswerable,

The case I cited—and I am sorry that my friend the Senator
from Pennsylvania [Mr. Knox] is not here—is from 15 Peunsyl-
vania, page 466, Pieffer v. Commonwealth.

Again, withdrawing a criminal psosecution from a jury which
had been charged with the trial of a prisoner, and dismissing
the jury merely because a witness was absent, operates as an
aequittal, and the prisoner can not again be placed on trial,
under the constitutional provision that no person shall be for
the same offense subject to be twice put in jeopardy of his life
or liberty. That was decided by the South Carolina supreme
court in the case of South Carolina v». Richardson (47 8. C. Rept.,
166). ;

It is only the common-law maxim embodied in the Constitu-
tion, as I stated, founded in the humanity of the law and in a
jealous watelifulness over the rights of the citizens when brought
in unequal contest with the State.

That I quote from the opinion in the case of State v. Jones
(7 Geo., 422), cited by my colleague from Maryland [Mr. Ray-
~ER] this morning. The same principle is found in the case of
United States r. Sanges (144 U. 8.).

Again:

At commeon law the protection from second jeopardy for the same
ofense clearly included immunity from second prosecution when the
court having jurisdiction had aecquitted the defendant of the offense;
and it is the settled law of thls court—
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Says the Supreme Court of the United States, from which I
quote— ;
and it is the settled law of this court that former jeeogmr y includes
one who has been acquitted by a verdict duly rendered, although no
udgment be entered on the verdiet, and it was found upon a de-
ective indictment.

That is the case of Kepner #. United States (195 U. 8.).

The Senator from Minnesota [Mr. Nersox] has cited my
own State. My own State has had the right of writ of error
on jurisdictional questions ever since it was a State. It does
not stand upon the statutes. PBut it had no greater right. It
never had any right of appeal until the act of 1872, In the
case referred to by the Senator from Minnesota and in the other
cases afterwards referred to by him the right to claim by
special plea in bar former jeopardy was waived by the de-
fendants where they were convicted and where they themselves
appealed. And so it is the same law in Maryland.

I am not, as the Senator from Wisconsin [Mr. SpooNER] will
remember, interposing any objection to an appeal and to a writ
of error issued in a case where prior to the impaneling of the
jury, on a demurrer raising jurisdictional or constitutional ques-
tions, the United States shall have the right of appeal, but it is
against the bill which is about to be enacted that I enter a
protest. 5

I do so not as a child at the bar. I practiced in my first
career as a lawyer as the assistant of the attorney-general of
my State in prosecuting in Maryland; afterwards, on the other
side of the table, defending persons charged with crime, and
subsequently as attorney-general of my State. I was the gov-
ernor who signed the Maryland law in 1872 in regard to giving
the State the right of appeal in certain cases. So that I say to
the Senator from Minnesota that every case he cited tends to
prove our theory that the moment a man has pleaded to the in-
dictment and not demurred: the moment he has raised an issue
with the State and the State accepts the issue and the jury is
impaneled he is in jeopardy from that time until the verdiet
of acquittal by the jury is rendered.

Mr. P'resident, while I am most earnestly opposed to the bill,
I am ready to yield that far. It would have made the case
that happened out in the West—the case decided by Judge
Humphrey—Iimpossible. An appeal would have been taken at
that time originally, and the question of immunity could not
have been raised afterwards if the clause that is in this bill
had been in the law then, that objections of a constitutional or
jurisdictional character must be made before the jury is sworn.
There would have been no trouble, for the defendants would
have been compelled to have raised the guestion upon demurrer.

Mr. President, I felt it my duty to make my protest to add
to what my vote will indicate when this bill comes up for final
action, ;

Mr. SPOONER. Mr. President, only a few words on this bill.
It is absolutely unnecessary, after the remarks which have been
submitted in favor of it by the Senator from Minnesota [Mr.
NErLsox ], the Senator from Pennsylvania [Mr. Kxox], the Sen-
ator from Colorado [Mr. PAarTERsox], and other Senators who
favor it, to go in any detail into the discussion of it.

I have listened with great inferest to the argument of the
Senator from Maryland [Mr. WHYTE] who has just taken his
seat. It was the argument of a lawyer of great ability and
very large and long experience. Ie is not opposed to the pres-
entation by writ of error by the Government to the Supreme
Court in eriminal cases within defined limits of questions of
law. He is much more discriminating, I think, in his opposi-
tion to this bill than my distinguished friend, his colleague
[Mr. Rayxer], impressed me as being.

Mr. Prexident, I have never been much alarmed or had any
sympathy whatever with the criticism which is made of our
judicial system so far as it involves the decision by nisi prius
judges of constitutional questions. Some of the ablest judges
who have ever sat upon the Supreme Bench won their reputa-
tion as jurists in the district and circuit courts of the United
States. One or two of those now upon the Supreme Bench
achieved great fame sitting at the circuit as circnit judges. I
have known, and so has every Senator here known, some very
able lawyers upon the district bench of the United States.
They take the same oath of office that the Supreme Court judges
do and that the judges of the circuit courts do, and if a dis-
trict judge of the United States in a case properly before him
involving a constitutional question has a conviction that the
law before him is unconstitutional, he would be a coward and
unfit to sit upon the bench if he did not so declare.

Mr. President, I did not discover, if I may be permitted to say
so0, weight in the opposition made by the Senator from Mary-
land [Mr. Ray~er] who first spoke to this bill, upon the ground
of the conflicting decisions of the various courts in the United

States as to jeopardy and what constitutes it. The courts in
the various States have differed about it, but the decisions of
the Supreme Court of the United States as to what constitutes
“jeopardy ” within the meaning of the Constitution will be
binding upon every distriet and ecircuit judge in the United
States, without any regard whatever to differences of the State
courts upon the subject of the legal meaning of the word
(0 jeopm'd.v." &

The Senator from Maryland spoke of the pending bill as a
step toward centralization and the enlargement of Federal
power. I am too obtuse, Mr. President, to be able to discover
anything whatever in the proposition before the Senate involv-
ing enlargement of Federal power, using the phrase in its proper
sense, or tending to centralization in the Government. 1t sim-
ply deals with the practice in the courts of the United States.
It is not intended to affect the substantial right of any de-
fendant who has been indicted in any of the courts of the
United States. It does not enlarge F'ederal power. It really regu-
lates the practice and the procedure. No defendant has any
vested right, nor has any citizen, in mere matters of procedure,
nor has any defendant a right per se to object to an appeal by
the Government in certain cases. To my apprehension there
is no constitutional question involved in this measure. It is not
possible for the Congress, by any valid act, to subject a person
for the same offense to be twice in jeopardy of life or limb.
That is impossible,

1t is in the Constitution. It is fundamental. No person in
the United States I suppose would for a moment, if he could,
depart from it, so elemental is its justice, and the Congress can
not, if it would; and if the court should feel obliged to construe
anything in this bill as violating that provision of the Constitu-
tion, which I think it could not possibly do, it would be clearly a
void act, and the court would give it a construction which would
render it valid, not one which would render it void. Jeopardy
is not involved in it at all, as the Committee on the Judiciary
thought and as I think has been very clearly shown here to-day
by the Senator from Pennsylvania [Mr. Kxox] and others, by
argument which I do not intend to repeat.

It is an * innovation.” Everything that changes an existing
system or practice is an innovation. The cirenit court of ap-
peals legislation was an innovation. The prosecution’ by in-
formation for a large class of offenses in the Federal courts was
an innovation. It does not follow, as it seems to be thought by
some Senators here, that because for a hundred years there has
been no change in the matters covered by this bill there is no
need for it. There have been changes in nearly all of the
States in regard to the ecriminal practice. The people of a
large number of States became satisfied, some of them a long
time ago, others at later dates, that the old system which denied
the State the right of appeal in criminal cases, within certain
limits, was absolutely unjust to the people. The old law, it has
been thought, gave too many technical advantages and grounds
for indefinite delay to the defendant in eriminal cases.

In many of the States the eriminal laws have been changed
so as to simplify them, not depriving the defendant of any sub-
stantial right at all, but facilitating and hastening the disposi-
tion of criminal causes. In my State they have provided for
trial by information. They have made informations amendable.
In many States, and notably in some of the Southern States, as
shown by the report made with great industry by the Senator
from Minnesota [Mr. Nersox], public opinion demanded a
change in the aneient rules so that there may be an appeal in
certain cases and upon certain guestions, and it is interesting to
note that in nearly all those cases appeals have been given as
they are proposed to be given in this bill.

It is not the function of the Government to confine its in-
terest solely to the defendant in eriminal cases. The rights of
the defendant must be religiously safeguarded. Of course that
goes without saying. But, subject to that, the legislature has
a right—and not only a right, but it is its duty—to look to the
interests of the great body of the people. That is what has been
done in the States. That is what within narrow limits is pro-
posed to be done by this bill, and would be done, I think, if the
word *appeal” and these lines about a bill of exceptions were
stricken out.

Take Alabama. In Alabama they provide that—

In all eriminal cases where the act of the legislature under which the
indictment or information is preferred is held to be unconstitutional

the solicitor may take an appeal in .behalf of the State to the supreme
court, which appeal shall be certified as other appeals in criminal cases.

In Arkansas they have a provision very carefully guarded:

If the attorney-general on inspecting the record is satisfied that error
has been committed to the prejudice of the State, and upon which it is
important to the correct and uniform administration of the criminal
law that the supreme court shall decide, he may, by lodging the tran-
script In the clerk's office of the supreme court within sixty days after
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the decision, take the appeal; but a judgment in favor of the defendant
which operates as a bar to a future prosecution of the offense shall not
be reversed by the supreme court.
Of course not, but that language which operates as a bar to
a future prosecution of the offense is significant language. I
do not know how it has been construed by the supreme court
of Arkansas, if it has been construed at all, but it is well used.
Mr. BERRY. If the Senator from Wisconsin will permit me,
I understand it applies where the party has been in jeopardy
on a valid indictment.
Mr. SPOONER. Certainly.
Mr. BERRY. The Supreme Court says that jeopardy at-
taches when the jury is sworn.
Mr. SPOONER. Yes.
Mr. BERRY. I think that is it
Mr. SPOONER. That is right. I will not read all of this
report. When Senators talk about public opinion and about
. everything being well enough as it has been for a hundred years,
I simply ecall attention to the fact that the people of many of
the States have found it a necessary reform in eriminal pro-
cedure to incorporate in their statutes provisions almest iden-
tieal with thoese that are proposed here as to the United States
in certain cases. \

CALIFORNTIA.
An appeal may be taken by the people: (1) From an order setting
aside the indictment or information: (2) from a judgment for the de-

fendant on a demurrer to the indictment, accnsation, or information ;
(3) from an order nting a new trial; (4) from an order arresting
judgment, and (5) from an order made after judgment, affecting the
substantial rights of the people.

The statute of the State of California goes much further
than is proposed by this bill, and further than I, for one, should
be satisfied to go.

Connecticut has bread provisions on the same subject.
has a provision very much like the provision in this bill:

An appeal may be taken by the State: (1) From a judgment for the
defendant on a demurrer to the indictment or information; (2) from
an order granting a new trial; (3) from an order arresting judgment,

and (4) from any order made after judgment affecting the substantial
rights of the prosecution. -

The Indiana provision is very much like this bill.

Appeals to the supreme court may be taken by the State in the fol-
lowing echses, and no other: (1) Upon a judgment for the defendant
on quashing or setting aside an indictment or information; (2) upon
an order of the court arresting the judgment; (3) upon a question
reserved by the State.

That is their reform of the eriminal procedure in respect to
the matters which we are here considering. In Iowa—

Either thie defendant or the State may take an appeal. DBuat in ap-

peals by the State the supreme court ean not reverse the judgment or
modify it so as to increase the punishment.

A limitation which would be entirely unsatisfactory in its
scope to me.

Kansas has the same as Idaho. Kentucky has a provision for
appeal by the State in criminal cases. Mississippi has one
which is very well drawn and quite as broad as that proposed
here. Missouri has one—

An appeal is allowed to the State in any criminal prosecution when
an indictment has been held insufficient on motion to quash, demurrer,
or motion in arrest

And so Montana has one like the one proposed here, and
Nebraska and Nevada. New York, a very progressive State——

Mr. RAYNER. Will the Senator allow me?

The VICE-PRESIDENT. Does the Senator from Wisconsin
yield to the Senator from Maryland?

Mr. SPOONER. Certainly,

Mr. RAYNER. If you will take the Nebraska or the Ne-
vada law, I would be perfectly satisfied with it. Just look at
the Nebraska and the Nevada laws. Doth have the provision
1 have asked for in this amendment.

Mr. SPOONER. I will get to the provision the Senator
asks for, which I do not think ought to be in the bill. .

Mr. RAYNER. Yes, but I want to call the attention of the
Senator, when he is citing Nebraska and Nevada as having
laws of this sort, to the fact that Nebraska and Nevada have
qualified them with provisions substantially similar to the
amendment I have offered. ’

Mr. SPOONER. With respect to future operation. That is
true. * They provide, in Nevada, that it shall not operate to
affect a judgment in favor of the defendant.

Mr. RAYNER. Look at Nebraska.

Mr. SPOONER. It is too long, I will not take time to read it.

In New York the provision is:

ST Capes Rl me D V17 Ubos i Sudsmeet for the Sutendant

) U
on a demuorrer to the indictment, mﬁo(z) upon an order of the court
arresting the judgment.

The last is the only item in the bill which has given me any
trouble. They have it in several of the States. I might take

Idaho

‘over the United States?

the time further. They have it in North Dakota. North Caro-
lina has a provision including arrest of judgment and every-
thing else, as I now recall it, in this bill. Oregon has one
which extends also to motions granted arresting the judgment.
In Tennessee either party may appeal. South Carolina pro-
vides:

The State may appeal from a judgment granting a motion to quash
an Indictment. i

In Utah an appeal may be taken by the State. In Wisconsin
we do not allow appeals in criminal cases,

Mr. President, that is a pretty fair indication as to what the
people of many of the States have in the tide of time found to
be necessary by way of reforming the criminal procedure. Of
course it needs no argument to show that what is due to the
great body of people, represented by the Government in these
cases in the States is due to the great body of the people of the
United States represented by the Government in its prosecutions.

The amendment proposed by the Senator from Maryland [Mr.
Ravyxer], as I understand it, is an absolute change in the law.
1t-changes the rule as to jeopardy. The Senator said after a
man had been once tried he did not want him tried again, jeop-
ardy or no jeopardy. That is going very much further than the
States have gone and very much further, so far as I remember,
than anyone here has proposed to go.

The Supreme Court of the United States, in the ease to which
the Senator from Minnesota called attention, made a very infer-
esting decision on the question of jeopardy. They overruled the
English rule as laid down in the books which we who have prac-
ticed the criminal law have been aeccustomed to take as stand-
ard. The court in its unanimouns opinion says:

In England an acquittal upon an indictment so defective that if it
had been objected to at the trial or by motion in arrest of judgment or
by writ of error it would not have supported any conviction or sen-
tence has generally been consldered as insufficlent to B'Ill]f)ol‘t a plen
of former acquittal. (2 Hale, P. C., 248, 804; 2 Hawk., P. C., c. 35,
sec. 8; 1 Stark. Crim. Pl (2d ed), 320; 1 Chit. Crim. Law, 458;
Archb. Crim. PL & Ev. (19th ed.), 143; 1 Russell on Crimes (6th ed.),
48.) And the general tendency of opinion in this country has heen to
the same efect. (3 Greenl. Ev, sec. 35; 1 Bishop's Crim. Law, sec.
1021, and cases there cited.) E :

The court deals with that rule and is not satisfied that it was
well sustained by the English authorities. I will not take the
time to go into it. But they cite as the leading American case
on the subject, which they adopt, the case of The People v. Bar-
rett (1 Johns, N. Y.). They also cite with approval the case
of The Commonwealth ». Purchase (2 Pick.), in which Chief
Justice Parker delivesed the opinion of the court. 1 will not
take time to read it. They cite the Massachusetts statute——

Mr. RAYNER. I should like to ask the Senator from Wis-
consin a question.

The VICE-PRESIDENT. Does the Senator from Wisconsin
yvield to the Senator from Maryland?

Mr. SPOONER. Certainly.

Mr. RAYNER. Why does he object to this amendment? If
it is surplusage, it certainly is not objectionable. If the sub-
stance of the amendment is already in the bill, that is no objee-
tion to it. Why object to it when, with respect to the District
of Columbia, Congress has passed a law identical, word for
word, with the language of this amendment :

Provided, That if on such appeal it shall be found that there was

error in the ruli of the court during the trial, a verdiet in faver of
the defendant shall not be set aside.

If it is good in the District of Columbia, why is it not good all
What is the objection to it?

Mr. SPOONER. Has it ever been passed upon by the Su-
preme Court?

Mr. RAYNER. I am satisfied the Senator from Wisconsin
would not claim that this amendment is unconstitutional.

Mr. SPOONER. Which amendment?

AMr. RAYNER. The one I have offered and the one I have
just read.

Mr. SPOONER. I think the one the Senator has just read,
unless the Supreme Court has passed upon it, about which I do
not know, would very likely be held by the Supreme Court to be
calling upon them to exercise no judicial function. In other
words, as presenting to the court and inviting decigion by the
court npon a purely moot question; and I am inclined to think
that under the doctrine laid down by the Supreme Court in the
cage of Gordon, in which the opinion was by Taney, C. J., who
died before it was announced, and which the court adopted
(I do not remember the volume), and in the decision made
by the court affirming Ex parte Sanborn afterwards, and
numerous other cases, the Supreme Court of the United States
would say that it is a purely moot question.

Mr. RAYNER. Will the Senator allow me?

Mr. SPOONER. Certainly.

Mr. RAYNER, Suppose they did say that? No one would
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be hurt by it. Then they would determine whether or not the
prisoner had been in jeopardy. This measure, I understand,
was considered by some of the ablest lawyers in both the Senate
and the House, and if the SBenator from Wisconsin will permit
me, it does not, as I am trying to show, undertake to define
what jeopardy is.

Mr. SPOONER.

Mr. RAYNER.

No; and that is one——
Just a moment.

Mr. SPOONER. Let me have the amendment.

Mr. RAYNER. It does not undertake to define what jeopardy
is or is not, because, as I tried to show, there are a number of
cases that might not be legal jeopardy. The amendment does
not involve the plea of autrefois convict or autrefois acquit.

Mr. SPOONER. Ne.

Mr. RAYNER. It simply says that if a man has been in-
dicted once and tried, he shall not be tried again. 1t is entirely
outside the question of jeopardy. If the Supreme Court pro-
nounces it unconstitutional, then it certainly does not hurt
anybedy ; and if it is all right it may be necessary; and if it
is mere surplusage, it can not hurt anybody.

I have not heard from the Senator from Pennsylvania [Mr.
Kxox] or the Senator from Wisconsin [Mr. Srooxgr] or the
Senator from Minnesota [Mr., Nersox] in all this argument a
single objection to the amendment that I have offered.

Mr. SPOONER. I have this objection to the amendment
which the Senator has offered: If it means anything it means
too much.

Mr. RAYNER. That is an objection

Mr. SPOONER. If it does not mean anything, it is not very
dignified or wise legislation to incorporate in an important act
of Congress.

Mr. RAYNER. I will modify it in any way the Senator can
suggest to give it additional dignity. i

Mr. SPOONER. I am not speaking of its apparel. I am
speaking of the substance. It is the body that ought not to
be projected here. It is not the clothing. There is nothing that
can interfere with jeopardy-

Mr. NEWLANDS. Mr, President—

The VICE-PRESIDENT. Does the Senator from Wisconsin
yleld to the Senator from Nevada?

Mr. SPOONER. Certainly.

Mr. NEWLANDS. I will ask the Senator from Wisconsin
whether the chief purpose-of this propoged act is not so much to
secure the conviction of a defendant as to secure uniformity of
construction as to the validity of statutes of Congress. Assum-
ing that the amendment proposed by the Senator from Mary-
land does present simply a moot question, I will ask him
whether he ean not suggest some method by which the decision
of the Supreme Court can be obtained upon these questions
without tying up the defendant and subjecting him to all the
law’s delays resulting from tedious appeals?

Mr. SPOONER. 1 think there was great merit in the
amendment offered by the Senator from Nevada [Mr. New-
1ANDg], which was voted down by substituting for it the Peter
amendment.

- Mr. NEWLAXDS. But that simply released the defendant
on his own recognizance.

Mr. SPOONER. Yes. :

Mr. NEWLANDS. And pending the appeal he would be
under constant anxiety with reference to the result of a case
which might take months and possibly years to determine. It
seems to me the humanity of the law requires that the de-
fendant should not only not be put in jeopardy twice, but that
he should have a speedy trial. He should not be kept hanging
by the eyelids while these legal questions are being determined.

Mr. SPOONER. He can not be put in jeopardy twice. Such
“anxiety ” can not well be avoided in all cases. A defendant
against public justice has no right to be protected against this
anxiety.

Mr. NEWLANDS. He can not be.

Mr. SPOONER. No.

Mr. NEWLANDS. I understand that; but I understand the
purpose of the law also is to give, and that the humanity of the
law demands that there shall be given, a speedy determination
and out of that humanity thus far appeals have not been given
in eriminal cases as against the defendant. Nor did appeals ex-
ist at the commen law, as I understand.

Now we propose to change all that, and the change necessa-
rily keeps the defendant hanging by the eyelids for months and
possibly years awaiting the determination of the court. It
seems to me that if the purpose is simply to obtain uniform con-
struction by the courts as to the constitutionality or validity of
the aects we ought to find some means of doing it w1tllout tying
up the defendant for an interminable time,

Mr. SPOONER. The method here proposed is the one adopted
in a good many of the States.

Mr. NEWLANDS. I am not informed as to that. The Sen-
ator from Maryland referred to a number of States where the
decision on appeal did not affect the defendant, where a judg-
ment or a verdict releasing the defendant was not set aside upon
a decision by the appellate tribunal unfavorable to him upon
points of law.

Mr. RAYNER. There are twenty-three States which have de-
clined to adopt it, and of those that have adopted it, half a
dozen have put in the reservation, among them the State of the
Senator from Nevada. So the large majority of the States
either have not adopted this legislation, or they have put an
amendment in it making it perfectly harmless, the way 1 have
propoged to do here. 1 have not yef heard the slightest argu-
ment whatever on this floor against it—not a word.

Mr. SPOONER. 1 should like to have the Senator from
Maryland point out to me what there is in this bill that can in-
volve double jeopardy.

Mr. RAYNER. I do not know whether or not the Senator
heard me when I discussed this question for about an hour.

Mr. SPOONER. I heard the Senator, but——

Mr. RAYNER. 1 am sorry. I did my best to make myself
understood. .

‘Mr. SPOONER. The Senator always dces well

Mr. RAYNER. 1 know. The Senator himself does well
sometimes, too. I do not think he is doing quite as well on this
matter as I have heard him do before.

Mr. SPOONER. I do not think the Senator ever thinks I do
well when I disagree with him.

Mr, RAYNER. I think the Senator is doing as well as any-
one else could. I think he is handling a bad ecase in the best
possible way.

I admitted that there was no jeopardy in the cases I re-
ferred to. I have no right to define jeopardy. What right have
we here to define jeopardy? We all have to agree upon the
proposition that Congress can not define jeopardy. The Su-
preme Court must define it.

Mr. SPOONER. Yes.

Mr. RAYNER. 1 gave three instances, and there was no
answer on the floor, although 1 asked for an answer, where a
man was not in legal jeopardy but where he had been tried.
A man may be tried without being put in legal jeopardy.

Mr. SPOONER. Yes.

Mr. RAYNER. And I wanted the amendment to cover those
cases. There is no use of my repeating the cases. One of them
was where the court mere motu had decided the law to be un-
constitutional. Second, where the court had held that the law
under which the prisoner was being tried had been repealed.
Third, on a demurrer or a motion ne recipiatur to a plea of limi-
tations, unless you put this amendment in the defendant can be
tried again.

Mr. SPOONER. He can not if he has been in jeopardy.

Mr. RAYNER. The Supreme Court will say he has not been
in legal jeopardy. I do not want that man tried again whether
he has been in legal jeopardy or not.

Mr. SPOONER. T am glad the Senator puts it that way.

Mr. RAYNER. I put it that way before.

Mr. SPOONER. I was so unhappy as not to understand the
Senator fully, although I think he did put it that way before.
There are a vast number of cases iu which if a man has been
once tried and the court finds that he was not, for some reason,
in legal jeopardy and that therefore under the Constitution ct
the United States he may be lawfully tried again, justice to the
people, justice to decency, justice to the Government require
that he shall be tried again.

Mr. RAYNER rose.

Mr. SPOONER. The Senator will permit me.

Mr. RAYNER. O, yes; I will not interrupt you.

Mr. SPOONER. Permit me. Take a case of piracy. Take
a case of treason. Take the infamous case of rape. Take some
cases of murder, cowardly, mereiless, brutal as the human mind
can conceive of, and on appeal to the Supreme Court of the
United States the case is reversed, under a decision by the court
that the defendant has not been in legal jeopardy. Why should
he not be tried again?

Mr. RAYNER. I will answer that question.

Mr. President, that would be a complete answer to every ob-
jection that has been made to this proposed law, if the Senator
did not forget to state that this amendment requires that there
shall be a verdict for the defendant. This amendment says
that in every case where there has been a verdict and a judg-
ment for the defendant he shall not be tried again.

Mr. SPOONER. Mr, President——
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Mr. RAYNER. One moment. I do not say that wherever a
defendant is tried he shall not be tried again, for every one of
us knows that where there is a motion in arrest of judgment
he is always tried again, either on the same indictment or on
another indictment. But I =ay where the defendant is ae-
quitted, where there is a verdict of not guilty, where there is
a judgment on it, that he shall go without day and be discharged,
1 do not care how great the crime, because the greatness of the
crime never changes the principle, I say that man ought not to
be tried again.

Mr. SPOONER. There is nothing in this bill that reaches a
verdict of not guilty. There is nothing that touches that
subject in any way on earth except one provision, and that is
the motion made by the defendant himself where he has been
found guilty, of course, to arrest the judgment.

Mr. RAYNER. Let us see if the Senator is correct. Let us
see If he is not mistaken about that. Will the Senator let me
have that report? Let me ask the Senator, because we want
enlightenment on this subject. I have no feeling about it——

Mr. SPOONER. Nor L.

Mr. RAYNER. Not the slightest. It is a question of law.

Mr. SPOONER. Nobody can have any feeling about it.

Mr. RAYNER. I am perfectly willing to vote for a law that
will give the Supreme Court of the United States the right to
decide these questions, if you do not apply it to pending cases.
I am perfectly willing to vote for a bill to give the Supreme
Court the right to determine the constitutionality or the un-
constitutionality of a law and to decide any peint whatever of
law or practice. I am perfectly willing to do that, when you save
a man who has been tried from being tried again.

Now suppose the cazge I gave you this morning. At the end
of the case, after the testimony is in, the court quashes the
indictment upon the ground of its unconstitutionality., The
court does it itself.

Mr. PATTERSON. That does not apply.

Mr. RAYNER. I beg your pardon. It does apply. I will
show the Senator from Colorado that it applies to it, unless
1 misconceive the language of it. * From the decision or
judgment quashing or setting aside an indictment.” That does
not say that the prisoner must file that motion. There is not
a word In it about the defendant filing n motion. Can not the
court rendet a decision or judgment or set aside the indictment
of its own motion? It has done so over and over again in our
State. I should like the Senator's opinion upon that point.

Mr. SPOONER. 1Is that jeopardy?

Mr. RAYNER. 1 say that is not jeopardy, and that the man
ought never to be fried again. That is just the division between
us. The man ought never to be tried after giving his testi-
mony in that case.

Mr. SPOONER. As far as I am concerned I am not willing
to lay down any rule of that kind in this country——

Mr, RAYNER. Then that is all right.

Mr. SPOONER. That no matter what the offense may be,
no matter how vitally the public interest is involved in the ad-
ministration of justice, in such a ease where the Supreme Court
finds that there has been no jeopardy we shall declare by law
that the defendant shall not be again tried.

Mr. RAYNER. If the Senator from Wisconsin will permit
another interruption, does he think the judgment should be re-
versed after the man has been arraigned, after he has plead to
the indictment, after he has employed counsel and the testi-
mony for the prosecution has gone in and his own testimony
has gone in, so that the prosecution knows exactly what his
case is? He is perfectly willing to go before the jury and take
the chances of conviction or acquittal, It is not his fault. The
‘court steps in and holds the law unconstitutional. The Senator
thinks that a man ought to be tried over and over again, if
the Supreme Court should reverse the judgment of the court
below ?

Mr. SPOONER. Yes; he may be tried over again.

Mr. RAYNER. Of course. Does the Senator think he ought
to be tried over?

Mr. SPOONER. Yes; in many cases.

Mr. RAYNER. 1 say never, never. Not as long as there is
any spirit of liberty in the land will I ever vote for anything
of that sort. The prosecution knows every word of that man’s
testimony.

Mr. SPOONER. 1 see no good reason and the framers of the
Constitution saw no good reason for it; there was not incor-
porited in the Constitution such a provision as the Senator
contends for. What was placed in the Constitution was that
no man for the same offense shall be twice put in jeopardy
of life or limb. That is the constitutional rule. That is the
rule under which we have administered the Government ever

since it was ordained. The Senator from Maryland is not con-
tent with that rule, but he insists that independent of it, in all
cases where a man has been tried even on his own motion and
judgment or verdict of guilty has been arrested——

Mr. RAYNER. No; not arrested.

Mr. SPOONER. Yes; arrested.

Mr. RAYNER. Not arrested.

Mr. SPOONER. All this bill does——

The VICE-PRESIDENT. Does the ‘Eountor from Wisconsin
yield further to the Senator from Maryland?

Mr. SPOONER. Yes.

Mr. RAYNER. I beg the Senator’s pardon. I am not refer-
ring to arrest of judgment. When the judgment is arrested a
man is always tried over. He can be tried under the old indiet-
ment or a new indictment. I am asking the Senator for infor-
mation. I say that the man ought not to be tried again. The
Senntor from Wisconsin says that the man ought to be tried
again, If he ought to be tried again, then the amendment
ought to be defeated, and if he ought not to be tried again, the
amendment eught to be adopted.

Let me ask the Senator this question: That man practically
outside of this proposed law can not be tried again. You
can not try a man over again for the simple reason that he
would go before the same judge, in the sape jurisdiction, and
the judge has already decided the law to be unconstitutional.
Practically it is impossible now to try that man over again, but
by passing this law you give the court the right to try him over
agnin.

Mr. SPOOXER. If the court below had held the law uncon-
stitutional and the Bupreme Court had held the law constitu-
tional, I suppose the nisi prius judge would probably by the
time the case got back there have changed his mind.

Mr. RAYNER. But the Senator forgets that the Sum@me
Court has no power under existing law to pronounce the law
constitutional, because you have no right of appeal. This law
steps in for the first time and gives a right of appeal. If I
can only impress that upon the mind of the Senator it may be
that he will change his view.

Mr. SPOONER. That is perfectly understood, and that is one
of the objects of this proposed law,.

Mr. RAYNER. It opens the case against him.
Mr. SPOONER. The question is whether it subjects a man

under any aspect of it to the danger of double jeopardy.

Mr. RAYNER. Deoes it not do it in that ease practically?

Mr. SPOONER. The Senator says he does not care whether
it is double jeopardy or not. Even if a man under the Consti-
tution may properly and lawfully be put on trial again, if he
has been tried once, even though it were a mistrial, if he had
been for & moment in jeopardy, he insists that we shall provide
by law, n¢ matter what the case may be, that he shall not be
tried again; that he shall go acquit.

Mr. RAYNER. That when he has been acquitted he shall
stay acquitted. I do not believe in a man being acquitted and
afterwards being convicted. If acquitted once he ought to be
acquitted forever. :

Mr. SPOONER. The Senator is arguing for a much larger
rule than the committee has reported, and a larger innovation.

Mr. President, the case of The United States v. Ball is a very
interesting case, as I was saying, in overruling the English doc-
trine. I will state it again for the moment, for it goes to this
question of jeopardy. It would not cover all such cases. It was
a case where there were two brothers Ball, and another man,
who were indicted for murder. One was acquitted. The other
two were convicted. They appealed to the Supreme Court
of the United States, and the Supreme Court reversed the con-
vietion upon the ground that the indictment was bad. A new
indictment was found, which included the ‘man who was acquit-
ted. He plead former acquittal, and the court below overruled
his plea. The Supreme Court sustained it, and said that he
could not be again put upon trial.

Mr. RAYNER. I know the case.

Mr. SPOONER. The court said:

As to the defendant, who had been acguitted hﬁ the verdict duly
returned and . received, the court could take no other action than to
order his discharge. The verdict of acquittal was final and could not
be reviewed, on error or otherwise, without putting him twice in
1eo ardy and thereby violating the Constitation. However it may be

Enﬂland in this country a verdlet of acquittal, although not followed
by any jml_::menr is a bar to a subsequent prosecution for the same
olfense. ~ (U. 8. v. Ball, 163 U. 8, 671.)

That is where the indictment was bad.

Mr. President, I do not intend to take further time. The
matter has been thoroughly argued. 1 am content to leave it,
under the bill, if it shall become a law, to the Supreme Court
of the United States. It is their function to determine what
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is jeopardy. It is their function to protect the citizens of the
United States against any invasion of the constitutional guar-
anty as to double jeopardy. I think we can rely upon the court
to protect as far as the Constitution requnires it all defendants,
without supplementing the Constitution by the Senator's amend-
ment to this bill.

Mr. CLARKE of Arkansas obtained the floor.

Mr. CULLOM. My, President——

The PRESIDING OFFICER (Mr. Keay in the chair). Does
the Senator from Arkansas yield to the Senator from Illinois?

Mr. CLARKE of Arkansas. Certainly.

Mr. CULLOM. If the Senator from Arkansas would prefer
to go on to-morrow, I desire to move an executive session.

Mr. CLARKE of Arkansas. Very well.

Mr. NELSON. Before the motion is put, I should like to
make a statement. I desire to state that I shall move to take
up this bill for consideration at the earliest practicable moment
to-morrow morning after the routine morning business, not to
interfere, however, with appropriation bills.

Mr. LODGE. I gave notice yesterday that I would cnll up
the Philippine bank bill. Of course, if the pending bill is not
to be disposed of, there will be no chance to have aunything else
done. 1 feel bound now to give notice that I shall try to call
up the Philippine bank bill and dispose of it at the earliest pos-
sible moment.

Mr. CULLOM. I will state in addition to that that there is
a very important appropriation bill ready to be taken up to-
morrow.

Mr. HEYBURN. I move that all the amendments to the
pending bill submitted to-day be printed.

The motion was agreed to.

ELIZABETH H. RICE.

Mr. LODGE. T ask that the Senate proceed to the considera-
tion of the bill (8. 6731) granting a pension to Elizabeth Hunt-
ington Rice.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill, which had been reported
from the Committee on Pensions with an amendment, to strike
out all after the enacting clause and insert :

That the Secretary of the Interior be, and he is hereby, anthorized
and directed to place on the pension m[l, subject to the provislons and
limitations of the pension laws, the name of Elizabeth H. Rice, widow
of Edmund Rice, late colonel Nineteenth Regiment Unlted States In-
fantry, and brlgndier genernl, United States Army, retired, and pay
her l“ [peus!un at the rate of $50 per month In lieu of that she is now
receiving,

The amendment was agreed to.

The bill was reported to the Senate as amended, and the
amendment was concurred in.

The bill was ordered to be engrossed for a third reading, read
the third time, and passed.

The title was amended =o as to read:
crease of pension to Elizabeth H. Rice.”

EXECUTIVE SESSION.

Mr. CULLOM. I move that the Senate proceed to the con-
sideration of executive business.

The motion was agreed to; and the Senate proceeded to the
consideration of executive business., After ten minutes spent in
executive session the doors were reopened, and (at 5 o'clock
p. m.) the Senate adjourned until to-morrow, Wednesday, Feb-
ruary 13, 1907, at 12 o'clock meridian.

“A bill granting an in-

NOMINATIONS.
Erecutive nominations received by the Senate February 12, 1907.
; SURVEYOR-GENERAL.

Matthew Kyle, of Nevada, to be surveyor-general of Nevada,
to take effect February 26, 1907, at the expiration of his term.
(Reappointment.)

REGISTER OF LAND OFFICE.

Jolin W. Price, of Casper, Wyo., to be register of the land
office at Douglas, Wyo., vice Albert D, Chamberlin, resigned.

RECEIVER OF PUBLIC MONEYS.

Samuel Slaymaker, of Douglas, Wyo., to be receiver of public
moneys at Douglas, Wyo., vice Merris C. Barrow, removed.

POSTMASTER.
BOUTH DAKOTA.
Willis H. Bonham tfo be postmaster at Deadwood, in the
county of Lawrence and State of South Dakota, in place of
g“{'&f Bonham. Incumbent's commission exp[red December

CONFIRMATIONS,

Erecutive nominations confirmed by the Senate February 12,
is

PROMOTIONS IN THE NAVY.

Passed Asst. Surg. Henry E. Odell to be a surgeon in the Navy
from the Gth day of September, 1906.

Asst. Surg. Robert H. Michels to be a passed assistant sur-
geon in the Navy from the Sth day of October, 1906, upon the
completion of three years’ service in his present grade.

RECEIVER OF PUBLIC MONEYS.

Samuel Slaymaker to be receiver of public moneys at Douglas,
Wyo.
UNITED STATES ATTORNEY.

Charles W. Hoitt, of New Hampshire, to be United States at-
torney for the district of New Hampshire.
REGISTER OF THE LAND OFFICE.
J. W. Price to be register of the land office at Douglas, Wyo.
POSTMASTERS,
CALIFORNIA,
Thomas E. Byrnes to be postmaster at San Mateo, in the
county of San Mateo and State of California.
Felix L. Grauss to be postmaster at Calistoga, in the county
of Napa and State of California.
Eri Huggins to be postmaster at Fort Bragg, in the county of
Mendocino and State of California,
M. M. Scoon to be postmaster at Rocklin,
Placer and State of California.
Renaldo E. Taylor to be postmaster at Gridley, in the county
of Butte and State of California.
William L. Williams to be postmaster at Madera, in the
county of Madera and State of California.
ILLINOIS,
Edward E. Gott to be postmaster at Norris City, in the county
of White and State of Illinois.
Clark J. McManis to be postmaster at Princeton, in the county
of Bureau and State of Illinois.
Frank G. Robinson to be postmaster at El.Paso, in the county
of Woodford and State of Illinois.
Otis . Stumpf to be postmaster at Findlay, in the county of
Shelby and State of Illinois.
Thomas H. White to be postmaster at National Stock Yards,
in the county of 8t. Clair and State of Illinois.
INDIANA.
Joseph C. Andrew to be postmaster at Redkey, in the county of
Jay and State of Indiana.
Cash M. Graham to be postmaster at South Whitley, in the
county of Whitley and State of Indiana.
KEXTUCKY.
Marcus L. Kincheloe to be postmaster at Hardinsburg, in the
county of Breckinridge and State of Kentucky.
MARYLAND.
George C. Riggin to be postmaster at Crisfield, in the county
of Somerset and State of Maryland.
MICHIGAN,
Earl B. Hommond to be postmaster at Vermontville, in the
county of Eaton and State of Michigan.
Newton E. Tower to be postmaster at Union City, in the
county of Branch and State of Michigan.
MINNESOTA.
Andrew J. Davis to be postmaster at South St. Paul, in the
county of Dakota and State of Minnesota.
MISSOURI.
Troy L. Crane to be postmaster at Lees Summit, in the county
of Jackson and State of Missouri.
Jerome W. Jones to be postmaster at Brookfield, in the county
of Linn and State of Missouri.
NEW YOREK.
John R. Costello to be postmaster at Chittenango, in the
county of Madison and State of New York.
George H. Keeler to be postmaster at Hammondsport, in the
county of Steuben and State of New York.
Fred O'Neil to be postmaster at Malone, in the county of
Franklin and State of New York.
William J. H. Parker to be postmaster at Moravia, in the
county of Cayuga and State of New York.
John O. Thibault to be postmaster at Clayton, in the county of
Jefferson and State of New York.
James A, Wilson to be postmaster at Sacket Harbor, in the
county of Jefferson and State of New York.

in the county of
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J. A. Donnelly to be postmaster at New Lexington, in the
county of Perry and State of Ohio.

James A. Downs to be postmaster at Scio, in the county of
Harrison and State of Ohio.

Homer 8. Kent to be postmaster at Chagrin Falls, in the
county of Cuyahoga and State of Ohio.

Charles T. La Cost to be postmaster at Bryan, in the county
of Williams and State of Ohio.

WISCONSIN.

George H. Dodge to be postmaster at Areadia, in the count
of Trempealeau and State of Wisconsin.

Frank H. Marshall to be postmaster at Kilbourn, in the
county of Columbia and State of Wisconsin.

Albert I1. Tarnutzer to be postmaster at Prairie du Sae, in the
county of Sauk and State of Wisconsin.

Earl 8. Welch to be postmaster at Eau Claire, in the county
of Eau Claire and State of Wisconsin.

HOUSE OF REPRESENTATIVES.
Tusspay, February 12, 1907.

The House met at 12 o'clock noon.

The Chaplain, Rev. HExry N. CovpExn, D. D., offered the fol-
lowing prayer:

We thank Thee, our Father in heaven, that our Republic holds
in grateful memery all who have contributed tfo its life and per-
petuity, especially that host of illustrious men *“who have
breathed their spirits into its institutions ” and made it great
and glorious; that to-day the hearts of eighty millions will beat
with patriotic pride and take the name of Abraham Lincoln
upon reverent lips and vie with each other in telling the story
of hig marvelous life and achievements. Out of obscurity Thou
didst lead him to be the savior of his people. * With malice
toward none and charity for all” he died a martyr to liberty
and freedom. God grant that we may keep his memory sacred
to our hearts and honor ourselves by following his example in
American citizenship. In the spirit of the Lord Jesus Christ,
Amen.

The Journal of the proceedings of yesterday was read and
approved.

JAPANESE SCHOOLS.

Mr. GILBERT. Mr. Speaker, I ask unanimous consent to ex-
tend in the Recorp some remarks upon the Japanese schools.

The SPEAKER. The gentleman from Kentucky asks unani-
mous consent to extend remarks in the Recorp upon the subject
indicated. 1s there objection?

There was no objection.

UNITED STATES JUDGE NORTHERN JUDICIAL DISl'iHC'l' OF ALARAMA.

Mr. CLAYTON. Mr. Speaker, I ask unanimous consent for
the present consideration of the bill (H. R. 24887) providing
for a United States judge for the northern district of Alabama.

The Clerk read the bill, as follows:

Be it cnacted, ete., That the President of the United States, by and
with the advice and consent of the Senate, shall appoint a district
judge for the northern jodlcial district of Alabama, who shall possess
and exercise all the powers conferred by existing law upon the judges
of the district courts of the United States, and who shall possess the
same powers and perform the same duties within the sald northern
udicial district of Alabama as are now possessed by and performed

y the district judge of the United States in any df the judicial dis-
tricts established by law, and he shall receive the same compensation
now or hereafter preseri by law in respect to other district judges
of the United States: And provided, That the judge appointed under
this act shall reside at Birmingham, in sald district.

Mr. CLAYTON. Mr. Speaker, I offer the following amend-
ment.

The Clerk read as follows:

On page 2, line 2, after the words * provided, That,” insert the words
“ after appointment.”

The amendment was agreed to.

The bill was ordered to be engrossed and read a third time,
was read the third time, and passed.

Mr. CLAYTON. I move that the title be amended by insert-
ing, after the word *mnorthern,” the word *“judicial.”

The amendment was agreed fo.

On motion of Mr. Crayrox, a motion to reconsider the vote
by which the bill was passed was laid on the table.

Mr. CLAYTON. Mr. Speaker, .I thank the House for the
action just taken. This bill presents a most meritorious case.
The facts are stated in the report, which I prepared and pre-
sented. I here insert it in the Reconrp. It is as follows:

The Committee on the Judiciary, to whom was referred the bill
(H. R. 24887) providing for a United States judge for the northern
judicial district of Alabama, having had the same under consideration,
report it back with the recommendation that the bill do pass.

At present there is only one judge for both the northern and middle
judicial districts of Alabama, and he resides at Montgomery, in the
middle district.

1t is impossible for one judge to do the work of both distriets.

The terms of the circuit and district courts in the northern district
of Alabama are held as follows:

Huntsville : April and October ; duration of term, two months,

Anniston : May and November; duration of term, two months.

Tuscaloosa : Jannary and June; duration of term, three weeks.

Blrmingham : March and Beptember; duration of term, six ‘months,

Total, about eleven months.

In the middle distriet ecircuit and distriet courts are held at Mont-
gomery in accordance with the special statute in May and December,
and the session of the district court Is also held there the first Monday
in each month. DBesides, special terms of the conrts have been held
there at different intervals from time to time. The minimum require-
ment for holding the distriet and cirenit courts by the present judge in
the northern and middle judicial districts aggregates about thirteen
months in each year. In the southern district, where there is a judge
residing at Mobille, court is In session about five months in each year.
In addition to the terms of the court there the judge has much work
to do in chambers at all times, as there is a very considerable admi-
ralty business done at that port. Besides, this judge holds court twice
a year at Selma, Ala., in his district, and is frequently called to serve
on th;: Ll<:Ircuit court of appeals at New Orleans. All his time is now
occenpied.

Cireunit Jud:.,;e Shelby has held the cirenit court at Huntsville sinee
May, 1905. Ju Boarman, of Louisiana, held the distriet court
there last vear. udge Toulmin, of the southern district, has held all
the terms of court at Anniston. The judge of the northern and middle
district, Judge Jones. held the court at Tuscaloosa in May, 1906. The
}imtniness at Huntsville, Tuscaloosa, and Anniston is fn.irfy well up to

ate.

FFor many years distriet judges from neighboring Btates have been
called in to assist in the northern district of Alabama, but such assist-
ance as these judges have been able to give has not been suflicient to
glslz‘m;e of the business or to relieve the congested condition of the

ockets.

At Birmingham the business of the United States courts is about
three years behind. There are about 300 civil cases on the docket
there. It takes nearly three years to get a civil case to trial at
Birmingham. That ecity is the center of large coal-mining, fron-
mining, and manufacturing Industries. The commerce and tonnage
there is greater than at any other point in the entire South. There
are fourteen rallroads and two more are being built. Many civil suits
are brought there against foreign corgorations. and these suits arve,
at the instance of the attorneys for these corporations, generally re-
moved to the IMederal courts.

At the last session of Ccngress an act was
court at Birmingham to be held six months In eac!
im ible for the present judge to strictly comply with this law, and
it is obvious that act has not affor the desired relief. During
the year ending June 30, 1906, cirenit and district courts were held at
the different places in the northern district as follows:

ssed uiring the
year, t has been

Huntsville : Days.
By Circuit Judge Shelby 21
By Judge Boarman, of Louislana 55 78
Anniston : Judge Toulmin, of southern district of Alabama_______ 25
Birmingham :
Judge Jones il e a5
Judge Tonlmin s oo o e 27 98
Tusealoosa : Judge Jones. - T
Total_._ e e 200

It is understood, of course, that this shows only a fraction of the
work performed by the present judge. It Is an ascertained fact that
besides holding courts at Montgomery he holds court for the northern
district at chambers in Montgomery many days each month. Indeed,
when he is at Montgomery he transacts more or less business for the
northern district—that is, the Blrmingham district—every day, such as
orders In bankruptcy cases, hearing and deciding cases in equity, ete.
On June 30, 1806, there were pending in the northern district of
Alabama 504 eriminal and civil cases, all of them sald to be live cases,
Besides, there were pending there at the same time 349 bankrupte
cases. At the same time there were pending 230 criminal and elv
cases at Montgomery, most of them live cases. Desides, there were
pending at Montgomery at the same time 302 lmnkrngtcy cases,

The Department of Justice recently made a very thorough examina-
tion of the conditions In Alabama and elsewhere in nine cases in which
bills were Introduced into Congress for additional judges. This Inves-
tigntion showed the necessity for four more district judges, one of
them for the northern district of Alabama.

For several years past the condition of the business in the
United States courts in the northern district of Alabama has
presented an urgent case for relief. Several bills have been
proposed. 1 introduced one for an additional judge of the
middle and northern distriets.. That bill did not meet with 'the
favor of the committee nor with the approval of the Department
of Justice. Desides, one of my colleagues has always opposed
it, upon the ground that a separate judge for the northern *
judicial district of Alabama was what was needed—that dis-
trict now having no separate judge—and not an additional judge
for the two districts.

He has informed me that he would object to the consideration
of any bill except one in present form—that is to say, the bill
which has just been read at the Clerk's desk, and which I also
introduced. Of course the objection of any one Member would
have defeated the passage of this bill. Whatever may have been
my preférence as to the details of the matter, I did not succeed
in getting the approval of the committee or the Department of
Justice, or the cooperation of all of my colleagues from Ala-
bama, for any measure except the bill which has just passed.

During the present Congress the Department of Justice has
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